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EPHOME
This study is intended to be a critical examination of the role of
law and the legal profession in Urban pinning and development in the
context of East Africa. It discusses the actual, proposed and possible
functions of law and gives a critical analysis of shortcomings in the
existing law and attitudes towards the planning process. It begins by
&i.scussing the various notions of plmning and development and what these
mean to different groups of people whose work relate to the subject of
planning and development. The first three chapters may be regarded as
setting the scene in that they outline the perspective of the study,
describe the region and its people, deal with the current and future
problems of urbanization, discuss the land tenure systems and evaluate
the processes of acquiring land for urban planning and developnent.
The middle of the thesis, and particularly chapter five examines
the organs, institutions, bureaucracies and. infrastructures of urban
agglomerations. Chapter six deals with land use planning, the aims and
objectives in such planning and how the resulting plans are implemented
and enforced. Of special interest are the functions fulfilled or to be
fulfilled by lawyers in this process. Chapter seven discusses housing
as one of the important objective8 of planning and evaluates the agencies
of developzent including foreign investments, building societies and
self-help projects. Included in this chapter are urban rates and rents.
The last chapter is a resume' of the study but concentrates on what the
author has called "The Lawyer's 'brief' in Urban Planning and Development".
The thexn3 of the study has been that planning and development is a
multi-purpose, multi-disciplinary subject in which law must play its part.
(d)
Consequently,. there has been considerable use of materials and authorities
traditionally regarded as "non-legal". One of the fascinating points in
this kind of study is the use and analysis of such materials and authorities
for the purpose of producing a legal discourse.
-.1-
CHAPTHR ONE:	 GERAL INTRODUCTION
PART I:	 EXPOSITION OF THE SUBJECT
SECTION (a):	 THE IDEA OF PLANNING AND DEVELOPMENT
The purpose of this study is to examine, discuss and evaluate the
functions of law and the legal profession in the urban planning and
development of East Africa. To appreciate these functions it is essential
to understand the concepts of planning and development in the context of
urban agglomerations. Used in its narrow and technical sense, the word
"planning" relates to activities normally undertaken by traditional
plarlfler8. These are the city and town planners who are professionally
qualified to survey land, draw maps and draft land use plans dosigned
to shape, direct and control the growth and development of urban
environments. 1 The written and drawn work of these experts may be found
exhibited at city and town halls or deposited with relevant departments
of government. The practical interpretation of such work may be
ev-idenced by the structure and outlook of the city or town, its buildings
and their designs, the road networks and streets, the civic centres and
open spaces as well as by private developments that may be found in
scheduled planning areas. On the other hand, when used in its widest
sense, planning is an actiity that concerns everyone. Everyone plans
whether they are politicians, legislators, administrators, geographers,
economists, engineers, lawyers, sociologists or ordinary citizens.
The word "development" describes the results of a plan implemen-
tation. Thus, when th'4 town planner draws a map showing which zones
in the planning area are residential and what type of houses may be
-2-.
constructed therein, he is planning and his drawing is said to be a plan.
Assuming that the plan is approved and a builder constructh houses in
the said zone according to the planners specifications, the builder is
developing the area, and when the houses are completed it may be said
that there has 'been a "development." In this respect the words
"planning" and "development" are used in a physical sense. However,
they may be used to indicate that some benefit or advantage has accrued
to the inhabitants for whom the plan is made and the development intended.
For example, suppose that there were a slum area in the town accommodating
five thousand people in dilapidated buildings. The town authorities
decide to replace the buildings by the construction of ultra modern
houses. The residents are evicted and given no alternative accommodation.
Thereafter it is discovered that the new houses are too expensive and
only several hundreds of the residents can afford to buy and rent any
of them. The majority of the houses are destined to remain empty. It
is doubtful whether the overall results could be described as development.
In this study "planning" and "development" will be used to reflect that
the consequential results are intended to better the conditions of the
communities concerned.
Sometimes the words !planning w I and "development" are used inter-
changeably for it is not always clear where planning ends and development
begins. The distinction between the two becoies one of degree rather
than substance. The residents who urge their local council to redevelop
a slum area may be thinking of development but their action 'brings into
play matters that relate to planning. The developer who constructs
buildings is carrying out a development but in doing so he must plan
for labour, personnel and equipment. The bank which lends him a loan
will plan for repayments of capital and interest. The residents, the
-3—
local council, the developer and the bank are all invoivea in one process
in which planning and development change places at almost every stage.
Thus, in one sense development is the genus of which planning is
a species. In another sense, planning is the basis on which develop-
ment is founded. The discussion of one implies an understanding 0± the
other. It is possible to plan a development just as it is feasible to
develop a plan. In practice there can be planning without development
but the reverse is not true. It is sometimes said that one can have
development without planning. Shanty towns which mushroom in the
pen-urban areas of cities in developing countries are often given as
examples of this phenomenon. In reality this description is a misnomer.
Developers in shanty towns will usually undertake elaborate planning,
particularly when they are aware that there is no security of tenure
for the developments they have effected and the only way is to make
profits from their investments in the shortest time possible. What is
usually meant by unplanned development is that the given activity has
had no official sanction, that whatever is being done is contrary to
or outside the official schemes of the planning area and is proceeding
without official control or direction.2
-11---
SECTION (b):
	
DIFFERE2T VIEWS ABOUT PLANNING
Used generally the word "planning" is capable of conveying different
meafliflgB to different people at different times and in varied circumstances.
In his introduction to "Urban Planning and Land Development Control Law", Hagman
states,
"Everyone plans - governmental, indnstrial and
commercial institutions, non profit religious,
educational, cultural and political institutions,
and private persons. Nonetheless, planning is
difficult to define."3
In this context professor Haginan is describing planning in its widest
possible meaning. Thus, the government plans for its next budget, the
board of directors plan where, how and when the next manufacturing
plant of the company shall be sited and constructed, the church leaders
plan whore arid how to hold the next religious festival while a depressed
individual may plan how and where to commit suicide. Looking at these
various plane one may think that they have nothing in common. The
professional land use planner is likely to dismiss them as being
irrelevant to his functions just as a lawyer may dismiss them as the
concern of laymen, religious fanatics and psychologists.
However, a closer analysis of the plan6 may reveal remarkable
similarities and relevancy to planning and development matters. The
government's budget affects the availability of funds for urban planning
and development. Its taxation proposals may restrict land markets and
construction of houses, The company's new investments are likely to
increase the burden of providing extra accommodation and transportation
of workers and will invariably affect the industrial zone of the planning
area. The religious festivals and suicidal tendencies of individuals may
-.5-..
be relevant factors to predetermine the thinking and goals of planners.
Similarly, th lawyer may have to advise his clients as to their rights
and duties in respect of the taxation measures introduced by the budget
and insofar as these affect their land and proprietary interests in the
planning area. He may be concerned with the law of trespass as affected
by the religious festival and with an inquiry into the plan and design
of the residential estate whose resulting environment might have contributed
to the individual's decision to commit suicide. If planning is limited
to physical planning, that is, land use planning, then perhaps the kind
of planning described above is not planning in the real sense of the word.
On the other band, if functional planning is meant these fact-situations
may directly or indirectly influence goals and objectives in planning and
development.
It is equally important to discover what planning means to people
of different political ideologies and views and of different professions
since the success or failure of any given plan may depend on the interpre-
tation of planning given by these different groups of people. l4oreover,
even within one group of identical ideology, or professional views,
planning is likely to mean different things depending on whether it is
viewed from international, national, regional or local levels.
POLITICIfNS:
Since the politicians are legally and. largely responsible for the
determination of planning policy and since they often control the financial
resources necessary for planning and development their views on planning
are of paramount importance. Many of the planning schemes and development
projects in the developing countries continue to depend on financial aid,
technical assistance and personnel loaned from the developed countries.
Consequently, the planning thinking of politicians in the latter
countries may have a direct bearing on what planners and developers do
in the former countries. Thus of this assistance to East Africa it has
been said,
"It was nevertheless felt that strong political
strings have been attached to some proposals in
East Africa....... More subtle but perhaps less
significant influence may be exerted on social
and political policy through recipient countries
working out their plans with an eye to meeting
the requirements of prospective donor countries.
Foreign assistance may thus lead to 'plan
distortion' It5
The analysis of public policy statements made by politicians of the
developed countries when explaining their financial aid to the develop-
ing world indicates that most of them are genuinely concerned with the
underdevelopnent of the recipient states and would therefore wish to
see their aid used in a manner which will bring the greatest benefit
to the people and raise their standard of living. 6 The politicians in
the recipient states usually echo the same sentiments when publicly
accepting or soliciting for foreign aid. 7 There are other studies
however which reveal that the ulterior motives of these politicians
are not always connected with the reasons for which the aid is given
or used. 8
 There are some governments of the donor countries which see
planning and developient in the recipient country as a process intended
to produce favourable results to the donor country irrespective of
whether or not the latter benefits. Others see it as a means of enhanc-
ing the political reputation in the world of the donor state. This may
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result in aid agreements insisting that only prestigious highways, streets
and buildings be constructed notwithstanding the needs of the local
population which might have benefitted from simpler and more modest
projects. Describing the purpose of bilateral aid agreements, Gite].son
has observed,
"Mo countries offer assistance for various
political, strategic, economic and humanitarian
motives, some more self-interested than others.
They hope to enhance their prestige and political
influence, to secure military basee or to ensure
that a particular country does not go over to
another side in the Cold War. Bilateral donors also
want to find markets for their products, and at the
same time, promote the economic development and
modernisation of the other countries.9
Commenting on foreign aid from an economic viewpoint, Dr. Kamark of the
World Bank also observed that bilateral programmes often stress promoting
the sale and distribution of the products of the donor countries and that
this frequently means that the developing country does not have a chance
to choose the most suitable and least expensive goods on the world market,
nor to encourage its own import-substituting industries. 10 It is of
interest to note that in East Africa urban planning and development is
closely linked with economic development and the establishment of local
industries. This point may be illustrated further by the fact that
whenever the government of the recipient state has pursued political
policies which the government of the donor state regards as contrary to
its own interests the latter has withdrawn or threatened to withdraw its
financial aid notwithstanding that the bilateral aid agreement did not
contain specific provisions relating to the policies. 11
 Often it is
-8-.-
the ordinary people rather than the members of the government of the
recipient state whose urban development schemes and projectc are affected
by the withdrawal in spite of the fact that they may not have understood
or approved of their government's policies.
On the national level, politicians are anxious to compromise
political considerations with planning principles and needs. They may
be more concerned with the impression their planning policies will give
to the electorate rather than their effect on planning problems. In
democratic countries possessing more than one political party, one is
often struck by the sharply opposed views of the different political
party programmes involving planning and development matters. 12 Professor
Hagn'ian who made a special study of the Greater London Development han
was able to report the remarkable unanimity of each major political
party represented by the Greater London Council in respect of the
development schemes proposed in the plan. He observed that when it
came to deciding on the recommendations, councillors voted for the
official views of their respective parties. The Conservative councillors
would unanimously vote for Conservative proposals and amendments which
would be unanimously opposed by Labour councillors and vice versa.13
Yet, it cannot be seriously argued that only one of the two parties on
the Council has the monopoly of members who have special knowledge and
better judgment of the urban planning problems of cosmopolitan London.
It is reasonable to assume that in debating the various planning
proposals of the city, councillors were much more influenced by party
loyalty and political expediency than by arational and impartial con-
sideration of the merits within the proposals.
it is possible for political advantage to supercede planning
-.9—
considerations in national and local urban plans and schemes. The
Conservative party, in sympathy with its electoral supporters, may
encourage the construction of owner-occupier houses and legislate for
the release of land
	
for private develorment
while the Labour party may, for the same reason, encourage the con-
struction of council houses and the release of land for public develop-
1k
ment.	 It is only on rare occasions that riembers of the British
Parliament representing a cross section of all parties express identical
views on planning and development policies, but often it is because
those policies affect their own constituencies in a direct manner. For
instance, when the government was defeated on a division in the House
of Commons on the construction of a third London airport in 1973 the
breakdown of voting showed that the majority of Conservative mombers
who rebelled against their own side and voted with the Labour opposition
came from constituencies which were near or would be affected by the
construction of the new airport. Before this Bill came to the House
there had been another one called the Water Bill which was introduced
in February 1973 and which reduced some of the powers of certain boroughs
in connection with the supply and control of water. Mr. Hunt, a
Conservative nember, participating in the debate, had this to say,
"Tory and Labour members of the Greater London
Council and those in London boroughs were united
in condemnation of the proposals and felt bitter
about the Bill which deprived them of responsibility
for major water and sewerage work".15
The contradiction in policies is often said to be a fair price to
pay for the preservation of democratic principles. Yet, the reality of
-10—
the situation may mean that the solution to the planning and development
problems of the United Kingdom lies in taking a neutral and compromising
position instead of adhering to party principles and slogans. There are
certain issues within British politics such as Northern Ireland and
immigration on which there is bi-partisan understanding on proposed
solutions and it may be that the problems of urban planning and develop-
ment properly belong to this class.16 It is also true that in non-dcmo-
cratic and authoritarian societies of which the developing world has a
fair number, political considerations and the legitimisation of power
often override planning and development notions and principles. Moreover,
the phenomenon here is more easily achieved because the regimes in such
societies are rarely accountable to the people. 17 Consequently, the
planner's careful zoning of the planning area may be upset by the regime's
desire to construct a prestigious civic centre in a commercial zone and
his economically and professionally designed street system may have to
give way to the overnnent's proposed boulevards. More often than not
the residents of the area are not consulted as to the best planning or
development they would like to see in their area and if they are, the
consultation is no more than a public relations exercise with little
effect on the predetermined ideas oI those in political power.
The foregoing discussion has centred on the fact that to the
politician planning may mean a different thing from that understood by
professional and, other planners or envisaged under the existing laws
and policies and, that what he may consider as being successful planning
and development may not be so much what brings benefit to the greatest
number of people but to those who are in a position to guarantee his
stay in or return to the power of government. When advising the politician,
-11--
the professional planner may be anxious to ensure that the whims of the
former do not divert too much from what is regarded as better planning
and development. However, he may not be qualified to extend his advice
to legal principles of planning. It is therefore argued that the engag6-
merit of lawyers in the planning process may serve this need. The use of
the lawyer adds another dimension to that process. It can be said that
the lega]. profession contains certain qualities which enable its members
to enlighten politicians on the legal consequences of planning proposals.
Moreover, even if it is assumed that there are no legal principles involved
in a particular issue of planning and development, the employment of the
lawyer in the planning process may still be an asset to the community in
that he is perhaps better qualified to advocate the alternative choices
open and to highlight some of the follies likely to occur by the pursuit
of unnecessary departures from plannikig norms.
Invariably, the politician will have his way but at least he will
have been made aware of the alternative choices backed by precise legal
arguments and, at best, he may accept the legal advice. It may be
debatable, but the statement that one should not perform a certain act
because it is contrary to law is likely to have a greater impact than
one which simply states that the act is contrary to planning and develop-
ment principles. The politician being the policy-maker at most times
considers himself as well qualified to determine planning goals and
objectives but it is not always that he admits as well to being a legal
expert to determine the legal limitations against his proposed action,
thus, the proposal that lawyers should be full participants in the
planning process including determination of policy.
-'a-
TRADITIONAL PLINNERS:
The traditional planners may be discussed as the next group. In
the United Kingdom and many of the Commonwealth countries this group is
almost exclusively composed of engineers, surveyors, land officers,
geographers, sociologists and administrators, normally referred to as
the "planners". This may be contrasted with the United States of America
where the group is dominated by "businessmen, realtors, lawyers,
18
architects and engineers". 	 The duties and powers of planners in the
Commonwealth countries are often provided for in statutes, regulations,
ministerial orders and local authorities' bye-laws. The planning process
on the other hand is designed to implement national and local policies
as determined by local and lay members of representative or nominated
bodies and on the advice of the professional people as outlined in the
group. Thus, statutory law or regulatory law is intended merely to give
a framework within which the policies are expected to work. Between them
the law and the policies cover both physical and structural planning, but
in the main the traditional planner concertrates on physical rather than
structural planning. 19 To him, planning is essentially the surveying and
designing of the planning area, the drawing of maps, the zoning of land
uses and the control of land works operations.
While this narrow approach to planning has its own uses in that it
projects the probable land uses and values to guide policy-makers, land
users and developers, it is nevertheless partial in the sense that it
relegates structural or environmental planning to a secondary position.
In England the traditional planner's approach has been criticised as
failing to take into account results that may be contemplated from his
13:
plans. The English Planning Advisory Group has observed that planning is
not merely a matter of advocating land for various kinds of development
but is also concerned with the quality of the environment that is produced.
Because the traditional planner is often preoccupied with physical planning
per se, he sometimes produces plans that are out of touch with the reality
of the situation and which are inadequate to cater for the needs of the
community. The Planning Advisory Group, mentioned above, reported that,
"The system of control was effective, but that
control was based on plans which were out of
date and technically inadequate..... It had
been assumed that the populatio' of Great Britain
would become static...... this assumption has
proved entirely false........ no-one forecast
the enormous increase in the volume of motor
traffic" • 20
In the light of these two trends, the Advisory Group saw need for a much
more flexible development plan; they recommended that there should be
broad strllc.ttre plans which would require the approval of the Minister,
and local plans which would not require ministerial approval. As it will
be seen later, in East Africa, the traditional planner took into account
those demographic factors, the political and economic conditions that
were existing at the time he formulated his plans. Consequently, only
small areas of the urban centres received his attention. He zoned the
planning areas into elitist and poor zones on racial lines without
contemplating that at some future date the towns would grow in size,
the poor people might become sufficiently sophisticated to want to join
the exclusive areas for the richer and that the trends in world politics
were such that these countries would become independent ontday and ban
planning schemes that permitted racial discrimination. We have observed
that in East Africa and indeed, in many developing countries, the city
dweller lives part of the time in the countryside. In addition, a large
number of the urban residents are rural immigrants to the city. They
leave a relatively homogeneous environment for an almost incomprehensible
vastness and heterogeneity. They must adapt to new and unfamiliar ways
of making a living and having large numbers of impersonal contacts with
other human beings. They must face new forms of recreation and have to
face new kinds of housing, sanitation, traffic congestion and noise.21
In this type of situation physical planning alone is extremely inadequate.
Discussing urbanization in newly developing countries, Breese noted a
great gulf between the objectives of planning and planning in practice:-
"The fate of many plans is not surprising. For
example, a plan may go "on the shelf" with little
impact upon the actual situation..... Perhaps,
for example, the public works department or other
officials will be converted to the concept of
comprehensive planning, that is, considering
related factors in anticipating the kind of
problems which may be faced in the near and
distant future - rather than working on a
provincial and ad hoc day-to-3ay basis".22
In addition, planning and developient needs the understanding of
procedural rules. These are rules which determine when and how public
enquiries should be called and held, the evaluation of expert and public
opinion about planning issues, how to negotiate and advocate for alter-
native choices in planning and development schemes and projects and how
to balance individual rights with economic factors against public interest.
As presently constituted, the planning structures in the Commonwealth
seem to be insufficiently suited for all these tasks. It will therefore
be argued that many of these tasks could be performed better if lawyers
are allowed or persuaded to participate fully in the planning process.
The acceptance of this argument may assist in the elimination of
situations in some developing countries where an American Development
Team was surprised to find that
"the engineers in government will continue to
design legislation for slum clearcflce, land
consolidation and pollution control. In most
such instances, they will not only design,
but will actually write the laws, with lawyers
entering only in the final stages to provide
the cosmetic 'whereas's".23
However, before the argument that lawyers are necessary in planning and
development can be sustained it is necessary to examine what planning
means to the legal profession.
THE LAWYERS:
Most lawyers would see their function in society as the ability to
apply the existing law, duly passed or promulgated, togivenfacts and
behaviour for the purpose of determining legality and therefore establishing
the rights, duties and liabilities of the individual against some other
individual or against a private or public body in particular or generally,
mutatis mutandis.2k Not only must the law exist at the time of application
but the facts and behaviour to which it is to relate need to be real and
in the past. The legal profession tends to avoid speculative and
theoretical problems. On the other hand, planning is primarily concerned
with what should happen in the future. It speculates about the probable
results of future situations.
There is thus an apparent contradiction between what many lawyers
regard as their function in society and the role of the planning process.
For example, for most lawyers, the only time they ever come close to the
principles of planniz'g iB when they are asked to draft planning statutes,
regulations and bye-laws or to assess the legal consequences of planning
policies or decisions which are being implemented. It can be seen that
here they are dealing with law which is existing and fact-situations
which are past or at most in the present. ?1oreover, since the substance
of such statutes, regulations and bye-laws is initially determined by
the politicians, the government and administrators - generally known as
the law - and policy-makers - lawyers can only claim - and often do -
to play the humble role of interpreting and applying the law. 25 It
follows that the problem of getting lawyers to be involved in the
planning process is twofold. First it is necessary to persuade the
layman to accept the lawyer as a full participant in the planning process.
Second, the lawyer himself needs to be convinced that he has special
qualities to contribute to the task of planning and development.
The reasons for the relatively minor part hitherto played by
lawyers in the developnent and planning of their societies are easily
found. For instance, in the United Kingdomwhere East Africa has inherited YO
most of its planning laws, techniques and precedents of planning as a law
are relatively recent develonents.26 This is the case notwithstanding
that the country is reputed to be the earliest in experiencing urban
planning problems. There are relatively fewer law books written on the
subject than those that have flooded the law market on the more traditional
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legal subjects like Land law, contract, criminal law, constitution and
tort. Planning law is usually to be found tucked away in some big volume
of land or property law and is occasionally discussed as some new develop-
ment introduced to disturb well established notions of land tenure and
proprietary rights for the benefit of the general public.27
The lack of interest in planning as a discipline for lawyers has
been explained on a number of grounds. In England, for example, the legal
profession was developed as a service to sell to the wealthier members of
society. Writing in his 'chronicle' Plucknett wrote that "the attorney
was a great convenience to wealthy land owners who were constantly
involved in litigation and found it troublesome to appear personauy.28
This has led an American scholar to remark that it is not too unreasonable
to conclude from this that the orientation of these lawyers was favourable
to the wealthy class, and that to buttress the monopoly of that class was
the principal reason for the existence of the lawyers. 29 The profession
developed technical rules and canons of etiquette which rendered the law
a mystery to the ordinary teople. It became a closed shop with the right
to decide who to educate and admit to it membership. It developed forms
of action and rules of procedure intended to predetermine the rights of
the individual and the legality of his actions and behaviour in society.
The best lawyers became those who could argue to fit cases in the
previous experiences of the law rather than those who could forecast the
legal consequences of future behaviour.
Even when later Parliament created new powers and vested them in
public authorities to promote planning objectives the legal profession
continued to interpret them in the context of the ancient common law
principles. Thus in Stroud v. Bradbury Corporation, 1952,30 when a
sanitary inspector exercised his powers of entry, Lord Goddard declared,
"when the senitary inspector of the Council
arrived, the appellant obstructed him with
all the rights of a free-born Englishman whose
premises are being invaded and defied him with
a clothes' prop and a spade. He was entitled
to do so unless the sanitary inspector bad a
right to enter."
This case is cited here not to show that it was wrongly decided since its
merits have not been exanii.ned but to show the paramount thinking of lawyers
when considering cases that involve planning principles. His Lordship and
counsel in the case had been influenced nt by the relevant statute or the
implied planning notions as much as they had by the common law powers of
entry as pronounced as early as 1603 when it was said,
"the house of everyone is to him as his castle
and fortress as well as for his defence against
injury, violence as for his repose", 31
and in E'ntick v. Lord Carrinton32
 in which it was said
"every invasion of private property, be it ever
so minute is a trespass".33
It is equally questionable whether under the circumstances of Stroud's
case, Lord Goddard was justified in using the strong words "whose premises
are being invaded".
The lawyer's attitude to planiiing in the United Kingdom has been
eminently analysed by Professor lcAuslan in an article entitled "The Plan,
The Planners and The Lawyers". 3
 He begins by s&ying that the lawyers'
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attitudes to land use planning are shaped by three important factoro,
namely, the nature of the traditional common law remedies available in
the courts for dealing with various forms of interference with land;
the normal clientele of lawyers; and the professional life-style of
lawyers, which between them include scepticism of the benefits of
planning and a stress on the rights of property-owners. He then proceeds
to elaborate on each of these factors. Firstly, the lawyer's traditional
contact with land is very oriented towards the rights and powers of the
individual landowner. Secondly, most of the clients represented by the
laVY' are those who have property and wish to deal with it in some way,
or obtain property, or try to prevent other persons, particularly public
authorities, from interfering with their property. Thirdly, the methods
and organisation of work of lawyers, especially barristers, are the very
antithesis of planning. In this respect, McAuslan observes,
"Barristers are virtually unable to plan their
week's work, or, in some cases, even their day's
work. They live at the mercy of events over
which they have scarcely any control......
Living at the mercy of events, dependent on market
forces and individual effort, the barrister easily
adopts an attitude of opposition to the concepts
and notions behind land use planning".35
The conclusions to be drawn from this analysis are that the legal
education to which the lawyer is exposed in the early days of his career
are not geared to planning, that the type of clientele he represents and
the services he is supposed to render to them force him to regard the
concepts of planning as an evil against their interests and that in any
event he has not got the time for planning matters except insofar as
they affect the interests of his clients. He is not concerned with the
merits of planning as much as he is about their adverse effects on the
proprietary rights of landowners who have hired and paid for his services.
In his zeal to protect those rights, he will cite ancient judicial
precedents even when they have been overtaken by planning progress.
Citing St. Helen s Smelting Corporation v. Tipping, I 65, Rylands V.
Fletcher, i868	 and Cooper v. Wandsworth Board of WorksL 186,38
McAuslan states that though it is a hundred or so years since this trilogy
of cases was decided and though there has been accretion of statutory
powers, duties and prohibitions in respect of land use, the three cases
continue to be honoured in the learning of law and therefore in the
l awyer ' s acculturation process.
McAuslan's observations may be said to :depict a common attitude
among the members of the legal profession in countries which follow or
have adopted the Common Law principles. This phenomenon has been observed
in the United States of America where in 1933, Berle observed that
"The financial interests are amply represented by
legal skill, while the vast disorganized public,
composed of investors, workers and consumers, is
not represented at all. The commercialization of
the American bar has stripped it of any social
functions it might have performed for individuals
without wealth."39
Thirty years later, another American, Byrd Jr., was still able to observe
that the role of the American lawyer in economic and social development
has been generally negative and even obtructionist.
The same professional attitude prevails in East Africa where lawyers
continue to draw most of their clientele from property owners, particularly
those who reside with them in the urban centres of the region.41 Writing
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in "East African Law To_dayt , l12 Professor Twining says that the dominating
foreign influence in legal matters is British, and especially English.
The Second Vice-President of the Republic of Tanzania is quoted as having
said that the people of East Africa still like the same English-oricnted
laws, and, perhaps, as administered by English-oriented lawyers.
	 Dr.
Ross has made the same point in his analytical study of the legal pro-
fession in East Africa. This inward-looking professionalism of the
legal profession is not confined to the common law countries. It has
been discovered to exist in the diverse legal systems of the European
countries, the Soviet Union of Russia, Latin America and Japan, both
ancient and modern.
Thus, lawyers seem to be iiprisoned in the cocoons of their pro-
fession which force them to view planning with utter indifference. They
will only tolerate it because Parliament or the law-maker has so decreed.
Beyond this point, planning becomes a nuisance, if not a danger, to be
checked by the legal profession. They are no more interested in the
planning process than the clients they represent and whose mouths they
are. If this attitude is to be liberalised towards planning it is necessary
to convince lawyers and their clientele that the present criticism against
it is not intended to suggest that lawyers should abandon their traditional
role of protecting individual rights and interests. On the contrary, the
criticism is aimed at strengthening this role by creating an awareness in
the profession that not only must it advance those rights and interests
but also extend it to the balancing of them with public policy of planning
without which the rights and interests cannot exist in vacuo.
Much of what has been said about the attitude of the legal profession
pertains mainly to its members in private practice. Apart from private
practice, there is always a demand for professional lawyers in other
spheres of human activity. Government departments, local authoritie6, firms
and companies, teaching institutions and various social organisations may
all be interested in planning and development and call upon the services
of lawyers. Courts and tribunals which often determine planning and
development disputes are presided over by members of the legal profession.
It may therefore be useful to look at planning from their view-point.
Government departments and local authorities will normally require
lawyers for two main reasons. They may be needed to draft statutes,
regulations and bye-laws incorporating national and local planning policies
and decisions. They may also be instructed to review the operation of
the existing planning law8. Firms and companies need the services of
lawyers to advise on investments as related to current planning laws and
regulations and to challenge any official refusals of their planning and
development auplications. Social organisations and associations may
employ lawyers for similar objects. The client-lawyer relaticnship
continues to exist within this group of lawyers and their attitude to
planning is not very much different from that of their fellow professionals
in practice. They are primarily concerned with whether their different
clients have the necessary powers, duties 1 discretions or rights as they
would wish to claim. Like those in private practice, they are likely to
be indifferent to the planning and development proposals except insofar
as these affect those powers, duties, discretions and rights. It is
possible that the three factors as described by professor McAuslan will
invariably determine the extent of their legal arguments and form the
basis of their submissions and advice.6
Lawyers who teach in the law schools are also interested in producing
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candidates who can be fed back into .nd accepted by the legal profession
of their respective countries. Schools which decide to divert from the
traditional law courses may be hard put to prove that their graduates
are properly trained to enter the main stream of the profession. Conse-
quently, they are persuaded and sometimes forced to teach and analyse
what lawyers and judges do in practice even when this means a glossing
over of the issues involved in planning and development which are not
regarded technically as iegai.h17 Most law schools continue to teach
planning law as a minor aspect of Land Law in which the planning
process hardly excites legal analysis. Judges are regarded as
impartial arbiters between conflicting legal arguments. They will
often confine their reasoning and decisions to the legal views expressed
before them by lawyers representing opposing sides, and, as already noted,
these are unlikely to have exhausted all the planning and developrent
issues involved in the dis putes. Further, an overwhelming number of the
judges, especially in the Common Law countries, will have been elevated
to the bench from practice at the bar and, as one distinguished academic
British lawyer has said, the fact that a person has been appointed a
judge does not mean that he is going to abandon the princi ples or notions
48
of law which he previously held.
Thus, lawyers, whether in private practice, on the bench or in some
other engagement, have an inclination and a common interest to preserve
the purity and technicality of the legal profession and are wont to avoid
considerations other than those thea' regard as law. This attitude seems
to prevail notwithstanding that those other considerations which may be
political, economic or social, predetermine the nature and conditions of
the environment in which they practise. This assessment of the lawyers'
attitude towards planning and development must be seen in general terms
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only. In the .first place, it would be impracticable to obtain the view-
point of every lawyer in the profession and in any event, there is a great
deal of a lawyer's work which has no bearing on planning and developrrient
per se. In the second place, the organisation and structure of most human
societies are such that most people in society do not expect lawyers to do
more than they are already doing. Indeed, it would not be unreasonable to
expect criticism of lawyers who attempt to indulge in issues that are
universally recognised as non-legal. At times, lawyers have been castigated
for abandoning their traditional role and going into matters that call for
political, social and economic judginents.' 	 In the third place, there have
been occasions when both lawyers and courts have preferred to promote the
objectives and notions of planning and development at the expense of the
purity and technicality of the law. As illustrative of the latter point,
a few cases may be cited. In Assoèiated Provincial Picture Houses
Wednesbury Corroration, 59
 Lord Greene, MJ., conceded that the planner
might know best what is good for the community and it may not be appropriate
for the lawyers to make a value judgment on what he does. He said,
"It is perfectly clear that the local authority
are entrusted by Parliament with the decision of
a matter in which the knowledge and experience of
the authority can be trusted to be of value".
In Sparks v. Edward Ash,Ltd., 51
 the Court of Appeal saw it as a judicial
duty to uphold the discretion of the planning policy-makers. The court
argued that
"If it is the duty of the courts to recognise
nd trust the discietion of local authorities,
much more trust it be so in the case of a iinister
directly responsible tr Parliament".
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In Kingaway Investments (Kent) v. Kent County Council 2 the same court
was faced with the problem of making a pronouncement on a planning per-
mission which had imposed a mixture of valid and invalid conditions. It
was submitted to the court - and there were precedents to suggest - that
in such a situation all the conditions had to be considered together and
if some were valid and others invalid all became void. 53 However, the
court preferred to invoke the principle of severability by declaring the
valid conditions operational thereby enhancing the notions of planning
in the spirit of the enabling legislation. While it is not appropriate
in this study to examine exhaustively the rationality and implications
o± these decisions, the same judicial liberalism can be discovered in
some East African cases as exemplified by Comiissioner of Lands v. S.
•	 55.	 •.	 56Horra , Grepy v. Wilson, Nairobi City Council v. Ata Ui Rag and
Puram Chand 1any v. The Collector, 57 all of which will 'be examined in
a later chapter.
However, in admitting to these exceptions, the argument that the
attitude of lawyers towards planning and development needs to change is
not carried any further. All that the exceptions show is that occasionally
courts have been willing to show a reluctance in interfering with the
decisions of policy-makers and planners when exercising discretionary
powers and, the fact that the reluctance has promoted rather than hindered
the notions of planning and development has been a by-product. Be that
as it may, the exceptions are in no way an acceptance that the legal
profession should participate fully in the planning process. The commit-
ment of the lawyers to planning has been pleaded by McAuslan in his
article referred to.
Steiner has also made similar pleas with regard to legal education
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in Brazil and his comments are equally applicable to other developing
countries.59 1riting in the Southern California Law Review, Neal A. Roberts
cites a number of American cases which show the kind of judicial involve-
merit that is advocated in planning and development. 59
 For example, in
Gautreaux v. Chicago Housing Authority, the public housing authority
was constructing housing only in racially segregated and impacted areas.
The trial court issued very particular injunctive relief, stopping all
building of public housing units in segregated areas, irrespective of
whether integrated sites were in fact available.61 In Tenants & Owners
in Opposition to Redevelopment v. HTJD6 he court not only declared the
failure of the agency to provide adequate housing but ordered the agency
to provide 1500 new or rehabilitated housing units in addition to those
already planned. Thus, in both cases the courts were not satisfied with
a mere declaration of the law to be implemented by the public authorities at
their discretion. They went further by determining the manner in which
the law should be implemented to satisfy the needs of the community.
They were clearly participating in the planning process and not simply
passing an impartial judgment on it as technicians of the law. In East
Africa, the courts, and especially the Court of Appeal, have been vigorous
in the upholding of individual rights threatened by executive policy or
decision. It has been observed that in their zeal to do so these courts
have
"assumed jurisdiction where such jurisdiction
was obviously excluded, denied it where it
evidently existed, upheld the liberty of the
individual where such liberty had clearly been
constitutionally taken away by Parliament....'263
Yet few of these decisions could, on policy considerations, be
regarded as wrong. The majority of them are decisions which a court
with interests of justice and a definite commitment to the people it serves
would and should make. If these courts have pursued a policy of rendering
justice in individual and isolated cases, it is reasonable to argue that
the policy could be extended to planning and development matters which
affect the lives of many people at all times and the consequences of which
are not always brought to court because of the inability and unwillingness
on the part of the persons aggrieved. Moreover, unlike disputes of
individual liberty in which public authorities are normally adversaries,
participation in planning and development would be welcomed by those
authorities since it is in their interests that their policies and
decisions be workable and receive general acceptance.
In East Africa urban planning and development is closely related to
the national plans of economic development. Ultimately, the economic
growth of the region is determined by law since it sets the norms and
directs the outcome and distribution of that growth. Writing on this
relation, Professor Friedman observed,
"The legal and economic systems are intertwined,
but the more relevant a particular branch or
aspect of law is to the economy, the less likely
that lawyers as such will have much to contribute.
Traditional lawyers, with traditional training,
can reform and modernize what we have called
"lawyers' law"; but their efforts play a much
smaller role in economic change, or modernization
of society as a whole."65
For the solution we may refer to Professor Mchusian t s article in which he
advocates a greater understanding by the lawyers of the roles of law and
planning in society, leading to a smoother operation of the machinery of
planning and a realisation that both law and planning have common
objectives in society.66
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THE GENERAL PUBLIC:
The diversity in the meaning of planning has been attributed to
various groups of people who, between them, define, describe, delimit
and implement the objectives of planning and development. However, these
groups are not necessarily representative of the community for which
the said objectives are determined. In this context the word 'community'
is used to embrace all the people affected or to be affected by the ob-
jectives in a given planning area. Admittedly, the community might have
elected the politicians and paid for the education and employment of
planners, engineers, lawyers and administrators. It is likely to have
invested money in the firms and corporations which develop the planning
schemes and projects. It may even be represented on organisations and
bodies interested in planning and development. Nevertheless, the
community's collective contribution to planning and development is
limited. It has neither the will nor the power of its own to determine
and direct what these people will or wifl not do. Like a juristic corpor-
ation it can only act through its agencies and unless those agencies are
composed in a manner that admits to flexibility, originality and
commitment, it is unlikely to realise its aspirations. Better planning
and development is that likely to yield the greatest benefit to the
greatest number of the population irrespective of what each group of
people involved in the planning process regarded as better planning
and development. However, that is only an idealistic view, for
planning cannot be reduced into a mathematical formula of objectivity.
It will always reflect the different views in the community which is
by nature diversified into different groups of political ideologies,
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social conditions and economic values. Consequently, the only type of
planning that approximates the idea), should be that most likely to
reconcile the c'nf1icting notions of planning accredited to those groups.
It follows that the planning process needs to be more representative of
the community as a whole.
Currently, it is fashionable to speak of and advocate for community
participation, by which is meant the inclusion of community representatives
on planning and development panels, boards and commissions. So far the
experiment in community participation has not been a great success for
three main reasons. Firstly, the public at large has tended to be
apathetic to planning problems. They have preferred to entrust the
whole field of the planning process to public authorities and paid
officials. Only when their personal interests are involved do they get
sufficiently interested to attend public planning enquiries. Secondly,
planning officials are reluctant to accept public participation which
they regard as obstructive and largely politically motivated. 6 As a
result, planning proposals are generally presented to the public as a
68fait accompli, and only rarely are they given a thorough public discussion.
Thirdly, there is a lack of articulate ideas from those who consent to
participate in the planning process and one of the reasons for this is
that planning proposals are published almost simultaneously as the
invitation to the participants is extended, thus leaving them little
time to reflect on the proposals. In most cases, public participation
is limited by the provisions dealing with public enquiries, objectors
and appeals systems. However, these systems tend to be quasi-judicial
and to attract the range of the public consisting of interested parties
or organised 'protest' groups whose interests do not always coincide with
those of the community at large or notions of planning. Professor
Cullingworth has given afl illuminating examination of this aspect of
the planning process under English law and having analysed the 1968
Act, the Skeffington Report and the Coventry experiment comes to the
conclusion that,
"Town and Country Planning' has fiddles with
detail. But it has succeeded neither in
promoting timely action over such major features
of regional developnent as the reshaping of the
older conurbations or the building of new motor-
ways, nor in creating a satisfactory urban land-
scape in newly developing areas, nor in bringing
home to people in particular localities what they
themselves might do to improve their neighbourhood
amenities on the lines of the well-known schemes
of the Civic Truet".69
In the United States of America community participation in the
planning process is said to be more developed than in Britain. This is
explained by the fact that whereas in Britain there is a genera]. "acceptance
of and reliance on Government; the Americans are less trusting and the
curious result is a greater degree of 'grass-roots' democracy". One of
the interesting and effective tyDes of community participation in the
United States of America is known as advocacy planning in which experts
and knowledgeable persons discuss and advocate for alternative planning
proposals with public agencies to ensure that community interests are
adequately represented and protected.'?'O Community participation,
whether formal or informal, direct or through syste vns like ndvocacy
planning is possible and could be effective in the developed countries
where the standards of literacy and education arc fairly high and where
both the Press and pressure groups highlight planning problems through
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publication and public discussion. However, the same argument may not be
suitable for developing countries like those of the East African region
which lack the aforementioned qualifications and facilities. There, the
solution to the need for public participation may have to take a different
form. It is suggested that the lawyer can play a useful role in this
field. His training, hi practical experience, if any, and his ability
to appreciate both sides of the argument are assets that may prove
beneficial to the planning process.
It may be argued that the lawyer is already fulfilling his planning
role since both public authorities and the members of the public cal]. upon
his services to represent them in planning disputes. However, as already
observed, the lawyer-client relationship, which is the inevitable result of
this engagement, restricts any articulated exposition of planning principles
and notions. Admittedly, there have been cases when lawyers have had to
consider and advocate for planning merits in planning inquiries on the
instructions of their clients. However, our contention is that these
merits should form part of the rational evolution of the legal profession
particularly in the field of planning and developnent. It is suggested
that the lawyer who is to participate fully in the planning process
should no longer wait for planning disputes to occur. He should take
p5rt in the planning process at all its stages either as a bureaucrat
or as a representative of his community and ahould not expect any more
remuneration than that which bureaucrats and the representatives of the
public in the planning process normally receive. He would participate
not simply because he is a lawyer but because he is a citizen of the
community who happens incidentally to be a lawyer. This maj be the
only- way to ensure that the lawyer-client relationship ceases to have
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the paramount influence on his judgment. It may also transform his whole
thinking from the pure arid technical 'lawyers' 'law' to the principles
and notions of planning and development with the needs of the community
becoming of prime importance. Nonetheless, society may still benefit
for invariably he will still apply the concepts of his legal profession
to the problems of planning at hand. He will cease to be an adversary
and become a partisan.
-33--
SECTION (c):
	 CHPRACTERISTICS OF PLANNING
The first point to note is that planning is concerned with the
future.	 It prescribes future development goals
and activities notwithstanding that there may be instances when those
goals or activities are dependant directly or indirectly on what has
happened in the past. It describes objectives, the realisation of
which is a mere forecast and whether such forecast will be fulfilled
may depend on other factors not necessarily contemplated in the initial
stages of planning. 71
 These factors lead to another characteristic of
planning, namely, its continuous nature. Planning is a continuous process
whose goals and objectives need to be modified from time to time in order
to accommodate new and changed conditions whether of a social, political
or economic nature. The revision of the existing plan which is necessitated
by the new conditions requires the collection, examination and analysis
of facts and data. Consequently, planning also involves the determination
of facts and data for an accurate assessment of the problems involved and
the ability to find solutions. Thus, writing on Urban Planning Law in the
United States of America, Hagman points out this aspect of the planning
process in the following terms:-
"To pressures for a more frequent census,
for computerization of data, and for
inforri'ation banks. with massive doses of
current data, fact determiners may be more
readily able to identify goals than decisioti
makers are to set goals...,.. The goals for
city development may be more accurately
perceived by extrapolating trends from existing
data than from taking a survey of the stated
goals of decision makers. The determination
of where we are in fact going allows decision
makers to respond".72
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As may be expected, every aspect of human activity or non activity
within the planned area is likely to be discussed and assessed during the
planning process. Everyone living, working, found or dealing in the planning
area is also likely to be affected. The lawyers like the engineers,
politicians, administrators, doctors, social workers and residents
generally will be expected to abide by the planning guidelines. From
this it may be deduced that planning is also comprehensive and multi-
disciplinary. It embraces factors, activities, professions, trades and
the general public. For example, land use planning with which most
lawyers are familiar is not limited to the legal limitations imposed
on the manner in which a landowner or occupier may use and develop his
land. Nor is it limited to such matters as compulsory acquisition for a
public purpose, compensation and public enquiries. In addition it involves
the surveying, mapping and demarcation of the planning area. There will
be a system of zoning which determines, inter alia, residential, civic,
commercial, transportation, industrial and recreational centres. Further,
the development of these centres may itself be defined, described and
limited to the greatest detail. The Plan of the Jinja Municipality of
1960 may be given as an illustration of this statement. The plat shows
a cardinal map of the 1unicipality with the different zones coloured
differently. It provides a key to the understanding of the zoning. It
then proceeds to give a general description of the objectives which
guided its planners. The scheme is intended
"to control the developiier.t of the land
comprised in the Planning Area, to secure
proper conditions of health and sanitation,
communication, amenity and convenience in
connection with the laying out and use of
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land; to preserve existing buildings and
other.objects of architectural or historic
interest; to protect existing amenities and
places of natural interest or boauty".73
Thus, we have within this one sentence the comprehensive and rnulti-discip-
linary nature of the Plan. Health and sanitation will lead to the construc-
tion of hospitals and dispensaries and the training and employment of
doctors, nurses and health inspectors. It will also mean the hiring of
construction engineers, surveyors, electricians and carpenters. Cornmunica-
tion will involve inter alia, roads, garages, traffic bye-laws, bus hire
contracts and fuel pumps and stores. Use of land will involve the
exaininiation of who owns and uses the land within the existing planning
area, and whether it is adequate for the population as determined by the
current census or future forecast. If the land is inadequate, it will be
necessary to plan how extra land may be obtained and whether the extra
land is to come from private owners or from public lands, who will negotiate
and with whom for its ac quisition, whether the Municipality has enough
money to pay compensation or whether it may have to raise the existing
rates and the procedure for doing it. Buildings of architectural or
historic interest may require the expert opinions of engineers, surveyors
and historians and even of conctitutional lawyers. For instance, of what
constitutional importance is the Speke memorial wonument within the Jinja
Municipality boundary? 	 It may be that a military expert may be required
to assess the historical importance of the Army barracks within the
Municipality, being the first ittilitary car.p ever to be established in
Uganda by the British. Howe'ver, since military matters are the respon-
sibility of the national government the Jinja local authority might
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require the services of a lawyer to advise them on whether the planning
of the area around the barracks is their responsibility or that of the
Ministry of Defence.
The protection of the existing amenities may be subject to the
advice of a sociologist who is able to forecast whether future trends in
the population require more or less amenities. The development proposals
will need the analyses to be undertaken by economists, developers and
industrialists. The Jinja plan then goes on to define and describe the
zoning structure of the area and to provide for such things as roads,
erection and use of buildings, use of land, recreational and playing
fields, special industrial buildings and specified roads. Each of these
items is described in further detail. For instance, among the buildings
which may be erected in the residential area zone are blocks of flats
and a block of flats is defined by the scheme as,
"A building other than a Double Dwelling, Special
Block of Flats or Terrace of Houses, of a minimum
of two storeys in height, designed to contain
exclusively more than two self-contained dwelling
units and includes within its ireaning the provision
of such facilities and accommodation for the
preparation and communal consumption of meals, as
may ordinarily be required for the normal convenience
of the inhabitants of the block of flats".75
Further, the scheme will enu T erate the type and standard of materials to
be used in the construction of the btd.ldings arid the size and number of
rooms allowed. For instance, the Kampala Planning regulations prohibited
anyone from carrying on the t"a-Je of a baker in premises whose floor
throughout was not of
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'flag Portland cement, asphalt, grano].ithic
or other non-absorbent material".
Since the main purpose of planning is to direct and control develop-
ment, the development itself may be provided for in the planning stages.
The undertaking of development schemes and projects may be reinforced by
implementation and enforcement measures such as licences, rules and the
imposition of penalties against defaulters. The administration of the
plans 1 development schemes and projects will require the establishment
of bureaucratic institutions each responsible for one or more aspecth of
the planning process. This leads to yet another characteristic of
planning, namely, co-ordination. Planning, particularly of an urban
centre, requires a collective and well co-ordinated development of a
whole area in both physical and environmental sense. Hence, the need
to co-ordinate all the work related to the planning process. Lastly, there
is in planning the need to balance planning principles with the reality
of the situation as dictated by the available resources. This characteristic
has been ably described by Tetlow and Goss in the following terms:-
"At all stages of policy, planning and implementation5,
two different but closely interconnected judgments
must be applied. The first is a judgment of balance
and reality, can the desired result be achieved with
the resources available? The second is an optimizing
judgment, a judgment of value - is the solution
offered the best snewer to the problem set, having
regard to all the standards of value which apply?
Both are present in any situation in which a
decision has to be made; in different situations
either may dominate. Both types of judgment
certainly apply to every planning problern."76
It will be argued later that in this field too the legal profession chould
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have a special role to play. Hitherto, the legal profession has been
occupied maihly with passing judgments on what other disciplines do in
the planning process. Practising lawyers have been primarily concerned
with the validity or legality of planning decisions and with whether
planners, planning infrastructures and institutions operate within the
existing law. The suggestion now is that lawyers become part of the
planning process. They should no longer be confined to the role of outside
observers but should be encouraged to participate in planning and develop-
inent. The proposal is not intended to minimise the role which these
lawyers play in society today. It simply means that the problems of
urbanisation, urban planning and development are of such gravity that
every citizen who has special qualifications to contribute to the finding
of solutions should be called upon to assist. It will be necessary to
formalise the proposals for bringing them into the process. In the fight
against crime, in seeking solutions to all kinds of social ills, lawyers
have often been inciuded on panels and boards appointed for these special
tasks. Members of the public are em pannelled onto juries and assessors'
committees. It would be possible to follow the same procedure in inducing
members of the legal profession to participate in the planning process.
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SECTION (d):	 TYPES OF PLANNING AND DEVELOPMENT
In his "Notes Toward a Taxonomy of Theorizing About 'Law And
Development", Galanter cites no less than eighteen contemporary American
).awyere each defining, in his own way, the meaning of law in the context
of development. 77 The variation in the terms and meanings used is
considerable. As one reads through the passages and phrases quoted from
these learned ,Titers one finds that the words p1anning and deve1opmentI
are used indiscriminately. They differ from development being
"judgment designation of certain changes inspired
by the perceptions, values, ideologies of specific
groups, but scientifically indistinguishable from
a wider class of changes"
to
"a phenomenon characterizing a total society in
all its aspects";
and law becomes
"not only as an instrument (or obstacle) to all
kinds of development, but as the locus of a
specifically legal kind of development".
An analysis of the substantive arguments discussed under that host of terms
and words however shows less variation in the objectives examined. The
layman may be forgiven for using ordinary terms like "boom", "advancement" or
"economic progress" when describing the same phenomena of an urban environment.
..L 0
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The "town is well laid out: it is characterised by modern and beautiful
buildings and well-paved streets" may very well be other expressions in
ordinary language to describe planning and development. 8 Consequently,
it would be perfectly reasonable for one to be persuaded to choose any
one of these various meanings of planning and development and, preferably,
one of his own, and whatever substance is discussed under his choice would
most likely fit in the rest of the meanings, definitions and descriptions
as expounded by the learned writers. Some of the written materials would
eeem to suggest that their intellectua]. excellence is not necessarily
matched by the practical advancement of what is written about, namely,
planning and development.
In his first lecture about Regional Planning and Development,
Glikson poses the following questions: "Does Regional Planning then
belong to Science, Technology, Sociology or the Arts? Is it an extension
of Architecture or is it a development policy?" He then proceeds to
answer these questions by stating that regional planning makes ue of the
work of all these fields but does not fit into any one of them. Each one
contains vital comp3nents of Regional Planning, but none engulfs completely
the multitude of its intrinsic interests. 79 Ouma Oyugi8° provides us rith
another insight into other meanings of planning. His own version is that
"it is a shopping list (in as much as many would not want to admit it), of
future developnent actions to which a government aspires. They are aspira-
tions because of their dependence on resource availability". Oyugi comes
to this definition after reviewing those provided by other writers. Among
these may be mentioned the following: Professor Gross sees a plan or
programme as "a sequence of future actions to which a person, unit or
organization is committed". He sees it as the process of "making, changing
or co-ordinating such plans" 81 Summarising the opinions of many planners
and theoreticians, Waterson writes,
"Planning has been defined in many ways, but
most authorities agree that it is in essence,
an organised, conscious and continual attempt
to select the best available alternatives to
achieve specific goals".82
Telling8 has enumerated the following as the current planning problems in
the United Kingdom: the national economy, distribution of population and
employment, the boom in development, the outward spread of towns, urban
renewal and reconstruction, dispersal of population and industry, agricul-
ture and countryside, mineral deposits, traffic and access problems,
preservation and enhancement of amenity, and planning and economic
competition. In narrow and detailed terms, each of the enumerated topics
could be said to represent a type of planning. It is also possible to
extend this enumeration so as to include topics such as recreation, social
facilities, the preservation of water resources and the problems of
pollution.
Since it has been observed that planning is comprehensive, the
aforementioned topics are not the only ones to be considered, when the plan
is being formulated or implemented. Implementation is likely to lead to
what may be called consequential problems. Problems that arise precisely
because one has attempted to solve the existing and undesirable elements
inherent in these topics. For instance, when planning for the dispersal
of urban population, the opportunities for work, accommodation and
recreational facilities of the dispersed population need to be stressed
and provided for. The problems of new towns, their physical layout and
-42-.
the attractions for investment and industry will have to be considered.
Hence, we might speak of physical, economic and environmental planning.
The people who are to be responsible for the advancement of the new town
and for the control of their planning and development must also be
discussed and have jobs allocated to them. In this respect functional
planning comes into focus. Notwithstanding this classification it has
already been noted that planning can also be viewed from international,
national, regional and local levels. There is therefore national, regional
and local planning whether or not it embraces one or more or all the types
of planning described herein. There may be other factors which force the
planner to redefine many of the different plans mentioned above. Writing
in the context of East African comprehensive planning Clark states,
"Plans, express intentions, but actual development
expenditure tray diverge from the plan for a variety
of reasons. In the Economic circumstances of East
Africa shortfalls have not occurred because of
campaigns to conserve foreign exchange or because
of lack of total savings and rising inflaticnary
pressure. They have occurred, however, because
of shortage of government finance and because of
8lOWfleSS in administration."81+
Foreign finance is a major factor in the planning and development of the
East African towns and on this point Cohen has commented,
"The developing countries cannot easily secure
aid nowadays unless they can show the aid-
giving organisations that the development is
being properly planned and that they have the
capacity, local or borrowed, to help with the
administration of the plan."85
It follows that in the developing countries there may be another kind of
planning, namely planning to induce foreign aid. For this reason certain
objectives in planning may have to be compromised and political pressure
may be brought to bear upon the professional planner who may not be familiar
with the international politics of foreign aid. President Nyerere of
Tanzania, reflecting on the Five Year Plan in 1964 commented,
"We failed to clarify the position. Indeed by
the heavy reliance on foreign aid and private
investment envisaged in that Plan, we implied
that it did not matter to us, and that public
enterprise would fill the gaps left by private
investors. "86
One of the most comprehensive descriptions of urban planning in East Africa
was provided by a Planning Mission of Nairobi in 19k8. The mission's report
stated, inter alia, that
"Planning is the conscious application of
intelligence to national and local evolution.
It is a determination not to meet circumstances
as they arise hut to master them with foresight.
Not to meet but to forestall desperate situations.
In the framing of particular plans, in the striking
of a particular balance and consideration of the
advantages and disadvantages of alternative sources,
we need to have, above all, information. The work
depends on the efforts of statisticians, meteorologists,
administrators, civic surveyors - to mention but a few.
From this body of expert knowledge which has been
collected by different individuals and authorities
and is now to be found in many papers and files,
this Report has brought together under one cover
the essential data uon which the community can
make its deciaions."87
Kendall, a former Director of Town Planning in Uganda wrote a book on his
work in that country and after analysing the problems he and his department
had to face, concluded
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"Town planning schemes must not only keep
abreast of development but must be so
drawn up as to be sufficiently flexible
to meet changing ideas and conditions.
Thie is difficult to achieve and success
will come only if there are adequate
machinery and funds to carry out the plan,
coupled with a willingness to collaborate
by the general public."88
For the Tanzanian policy of urban planning and development the current
Five Year Development Plan prescribes the objectives in terms of urban
development as a stimulus ' and complement to rural development, avoidance
of unacceptable social conditions in urban areas, the restraint of the
growth rate and congestion of the urban population. The growth rate is
to be reduced by making rural areas more attractive. Apparently, this
will act as an incentive to stop the drift to the towns. At the same
time congestion in the more urbanised towns is to be reduced by a
dispersal of population into the less populated towns. 	 The discussion
we have had so far has been related to special problems of given countries
and the definitions of planning and development have differed accordingly.
It is possible however, to have an objective and theoretical description
without relating it to any specific problem or country. Thus, Keeble has
described the planning process as
"The art of science ordering the use of the
land and siting of buildings and coimunicaticn
routes, so as to secure the maximum practical
degree of economy, convenience and beauty."90
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SECTION (e):
	
PLANNING AND DEVELOPMENT AS A LAW
As the definitions and descriptions of planning and development are
examined, discussed and elaborated the question to be answered is whether
this is the kind of work that should interest lawyers. On one hand, there
are lawyers who argue that every activity of human endeavour is
susceptible to legal control and analysis. On the other, there are those
who would wish to maintain the purity of law by excluding subjects they
regard as non-legal and these would include planning and development.
There is yet another group who are prepared to concede that there are
certain aspects in planning and development which can be labelled law
but the group would insist that such aspects be discussed in isolation
from other aspects described as non-legal. Such an approach is likely
to give a distorted view of the subject as a whole.91
Writing about "Law and Society", professor Chioros said,
"No other branch of social activity is so
intensely human as the law, for no other
subject invites us to consider all aspects
of humn life together."92
He also noted that from the moment of birth to the moment of death, our
lives, our well-being, our work, our relationships with others and our
rights and duties are regulated and governed by law. The acceptance of
Chioros's observations would imply that planning and development, being
a human activity regulated and governed by law, is a subject which
pertains to legal knowledge. However, such an implication would be
challenged by others who are not so inclined. Professor Graveson directs
attention to the debate that exists between older and newer universities
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in the United Kingdom with regard to the teaching of social sciences in the
context of law. He observes,
"Differences of opinion exist on whether law
should properly be assigned to this area of
knowledge. Some of the newer universities
regard law as an aspect of the social sciences,
to be treated in schools of social science.
Most of the older ones reject the view that
law properly belongs to the social sciences,
an attitude which is based partly on a
traditional distrust of social science generally
and a reluctance to allow an ancient academic
discipline to he contaminated by association
with such newcomers as sociology, psychology
and even economics."93
Be that as it may, there can be little doubt that urban planning and develop-
ment in its entirety contains elements of law, social sciences arid of pure
science. One of the arguments to be made in this study is that the legal
profession should extend its services and employ its members in various
aspects of planning and development which it has hitherto overlooked or
dismissed as non-legal.
Presently, neither within the legal profession nor within the laiety
is there a consensus about what role lawyers should play in the urban
planning process. The matter is further complicated by the fact that
there is no precise agreement amongst the professionals and non-professionals
as to what constitutes planning.	 On the other hand, there is a strong
opinion expressed by modern writers on planning that lawyers as well as
other professions should play a bigger role in the process than they
have hitherto done and that their attitude to planning and develonent
law should change. The advocacy for change is not limited to the role
of the lawyer in the planning process but embraces all social sciences.
Writing s about the American Legal Profession, Trubek has observed,
"A small but growing contemporary literature
has emerged which tries to probe the relation-
ship between legal phenomena and those major
social,.economic and political changes associated
with industrialization generally called
modernization."95
The learned writer proceeds to cite no less than ten major works and
articles written by eminent contemporary American lawyers, all examining,
discussing and advocating this kind of radical change.90 mis awareness
of' the need to change the traditional legal attitude from mere technicalities
to concrete social needs is becoming increasingly evident in many parts
of the world irrespective of political, social or economic advancement.
Similar overtures have been expressed in the United Kingdom which is
recognised as the earliest industrialised state and therefore the first
to face the problems of urbanization and urban planning, development and
control. Although the "socialization" of the legal profession in the
context of urban planning law is not as advanced or radical as that of
the United States of America, learned articles and public commissions'
reports have appeared periodically advocating this kind of approach to
the subject. Mcflurray's "Comments on the Concepts and Techniques of
Local Planning", the articles that appear in Faludi's "A Reader in
Planning Theory",	 "The Plan, The Planners and The Lawyers"
and the Franks' Committee Report, among others, all advocate a different
approach to the principles and techniques of planning and development.'
In the Soviet Union, the legal profession is said to be part of
the Soviet social order and therefore does not call for greater
differences between law and the planning process but as Hazard and
Shapiro have indicated in their "The Soviet Legal System", the appeal for
change in the attitude of the Soviet legal profession to planning is no
less than in the countries of the West except that there there has been an
attempt to legislate for such a change.	 The developing countries too
need to express this awareness. Steiner has proposed a model role for
the lawyer in Latin America. When advocating the development of legal
services within government departments in Brazil he argues,
"Through collaboration with public officials,
economists, other professional men and business-
men, the lawyer can contribute to the effective
translation of social and economic policies into
legal norms. By participating in the planning,
drafting and implementing of regulatory laws,
he can help the legal system to achieve its
potential as an instrument of change."99
• •	 •	 •	 100Similar observations have been made in India, Canada and Australia.
Recent legal literature on East Africa shows that lawyers have had
very little to do with the planning and development of the region.101
Planning and development in the decade preceding the grant of independence
to the areas was,to a great extent, influenced by the Report of the East
Africa Royal Commission whose terms of reference, inter alia, included
the following,
"Having regard to the rapid rate of increase
of the African population and the congestion
of population in certain localities, to examine
the measures needed to achieve an improved
standard of living........ with particular
reference to the introduction of better farming
methods, adaptation of traditional tribal
systems of tenure, the opening of land not
fully used, the development of industrial
activities, conditions and growth of large
urban population and the social problems
which arise from the growth of permanent
urban and industrializ'd populations."102
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The Commission did not include a single lawyer in its membership nor was
any of the numerous comments following the publication of the Report and
published in diverse journals such as Corona, East African Economic Review
and the East African Geography Review, written by a lawyer. 103 Professor
Allott has also pointed out the fact that all recent commissions of
inquiry concerned with the economic development have had no lawyers
amongst their memhers.10f Yet, as it will be discussed later, urban
planning and development in East Africa is so closely linked with the
national economic policies that the examination of one without the other
10
can only be partial and unrealistic. "
: urbanization increases in the developing countries and the
solution of urban planning and development becomes more urgent, the debate
about what lawyers should contribute will become more heated. The preface
to the Wisconsin Law Review of 1972 whose entire issue of No.3 is devoted
to Law and Society in Developing Nations has highlighted the nrincipal
issue involved in this debate. It opens with the following passage:-
"Whenever a government establishes txlicies and
guidelines for change, it spells them out in
laws. Thus, law is becoiing the medium in which
development occurs, and throughout the world,
lawyers are discovering an altered legal system.
Once counsellors and adversaries, lawyers are
finding new roles as drafters, advisers and bureaucrats.
But like any institution the legal system does
not easily adjust to new roles - nor should it
do so until the political and theoretical under-
pinnings of its new responsibilities have been
explored and evaluated...... Vitally needed now
are theoretical bases upon which lawyers can
build conceptions of the relationship of law
and development. For without such structures,
legal problem solving will be haphazard at best....106
But there are other reformists of the legal profession who would like to
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see the role extended so that lawyers can parti cipate in determining what
the Review calls "political and theoretical underpinning& for unless they
do so participate the likelihood of rejecting their new role looms in the
background since they will not have determined that role. Assuming that
this new premise receives general acceptance, the lawyer's work will no
longer be confined to drafting documents and legislation or appearing
before courts and administrative agencies on behalf of clients. He will
be called upon not only to design reforms of his profession and legal
institutions to suit contemporary society but also to participate actively
in the formulation of policies for which the profession and those institu-
tions are designed to serve and promote. He will thus cease to be a mere
technician and in the words of Holmes,the American jurLst,become a social
engineer. The line of demarcation between what is purely legal and what
belongs to businessmen, engineers and bureaucrats will become smaller.
The lawyer will no longer sit back to wait for instructions from his
clients since he will be expected to be his own client as a member of
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a community tackling the task of planning and development.
The next point that needs examination is what exactly are the
aspects of planning and development which concern the legal profession.
Currently, when a planner is mentioned, the word connotes the surveyor,
engineer, geographer, sociologist, an economist and perhaps an
administrator.108 These are the people who determine and reallocate
land for planning and development. They make plans and authorise the
development of planning schemes and projects. In some countries, especially
in the developing world, it is the same group of people who may draft,
implement and enforce planning and development measures. In East Africa,
moreover, it is from the same people that any citizen aggrieved by a
planning decisions may seek assistance. They are the ones likely to
-inform him as to the extent and rationality of compensation offered for
the compulsory acquisition of his piece of land. They are the ones
likely to explain to him any claims he may have against anyone or any
penalties he may incur against public authorities or private individuals
in relation to land interests and planning regulations.
In other words, they have the power and function of determining
the rights, duties and liabilities of the individual in the context of
land use planning and development. On the other hand, the traditional
legal conceptions suggest that such matters ought to be determined by
the legal profession whether in the form of courts, legal representatives
or advit,ers. Consequently, it may be reasonable to describe what these
people do in practice as work which ought to be done by lawyers and
therefore as pertaining to law. The traditional lawyer may accept the
view that the work ought to be done by lawyers but at the same time may
be reluctant to describe the decisions of non-lawyers as law. It is
possible that he will argue that lawyers are concerned with statutes,
legal concepts and principles as passed by legislators and interpreted
by judges and lawyers in courts, tribunals, or discussed in law chambers
and law journals in legal form and that anything decided outside these
venues by persons other than lawyers or law-making agencies of the state
cannot be law within the proper meaning of the word. A legal discourse
is expected to state legal principles, to discuss relevant statutes and
decrees and to analyse judicial cases. To be recognised as pure law, the
decision needs to be expressed in legal technical words and its reasoning
needs to be supplemented by the annotation of numerous statutes, regula-
tions, rules, cases, ratio decidencli and opinions of eminent lawyers.
This point may be illustrated by two hypothetical cases. X, a landowner,
applies to the planner for permission to develop his land in accordance
with a given planning law. The planner rejects the application on the
ground the X's proposed development is not authorised in the particular
planning zone. X accepts the decision and no more is heard about the
application. Y, his neighbour and another landowner, also applies to
the same planner for similar permission to develop his own piece of land.
The application is rejected on precisely the same ground. Y instruta
his counsel and the matter is argued before a judge of the High Court.
The judge dismisses Y's action by the same reasoning as was given by
the planner.
As far as lawyers are concerned the law on this particular matter
is exemplified by the judicial judgment in Y's case and few of them are
likely to be concerned with X's case. In reality, the practicability of
this planning law is likely to be illustrated by X's case since the
majority of landownera whose applications are rejected by the planner
are unlikely to file court proceedings. Speculatively it can be argued
that an examiner of a law essay on planning is likely to be more impressed
with the citation of Y's than X's. Such a choice
	
a layman since
both cases have the same effect and ideally both should be cited without
making a distinction between legal and non-legal decisions. The end
result of both fact-situations is that the legal rights of X and Y and
the legal duty and power of the planner have been determined. In the case
of Y this has been done by the application of the traditional legal approach
whereas in the case of X it has been done with the application of planning
and administrative principles. Since planning and development decisions
involve the consideration of traditional legal principles and planning and
administrative principles it is inevitable that any legal discussion of
the subject must embrace all those principles.
This approach is more commendable in a region like East Africa where
courts are rarely resorted to on urban planning and development questions
and yet, where statutory law is in full operation as applied, implemented
and interpreted by large bureaucracies of mainly non-lawyers, 109
 In both
the United States of America and England there is a wealth of decided
cases, Ministerial regulations and local bye-laws or state laws dealing
with planning and development. On almost every aspect of the planning
process there is some regulation or judicial pronouncement. 110 On the
other hand, the legal profession in East Africa is not so endowed. Many
of the Ltatutes which provide for Ministerial regulations or local bye-
laws have never been invoked in courts of law and many of the planning and
development disputec on which Americans and Englishmen resort in courts
111have never excited East Africans to take the same course.	 But even in
cases where they would have liked to do so, the aggrieved parties have
neither the inclination nor the means of engaging into court litigation.
To a legal researcher brought up under the English system of case law,
this dearth of legal authority presents a dilemma, for his training
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emphasized the use and analysis of judicial precedent.
	 There are a
number of alternative courses open to him when he undertakes to write on
urban planning and development of a region not known for its litigious
nature in respect of that particular subject. In the first place, he
may choose to analyse the statutory regulations as they appear on the
statute books. His authorities will be the various sections and provisions
of the relevant Acts, bye-laws, regulations and rules. It is submitted
however, that such an exercise would be futile for he might as well have
reproduced the statutes which in any case are already well typed and
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bound on the orders of the government and other public bodies.
As a second alternative, he may decide to analyse the statutory
provisions and, because he lacks local decided cases, cite cases by way
of analogy, from other legal systems, which are relevant to the points
of his discourse. However, this course is not satisfactory for two
main reasons. It distorts the legal process as applied to the area of
hi& study. There is no reason to think that faced with similar problems,
the local courts would follow or indeed be impressed by the foreign
decisions he has cited. Moreover, he would be attempting to do a
comparative study of the subject when one was not contemplated in the
first place. A third alternative would be for him to select only those
areas of planning and development in which he has discovered availability
of decided cases applying and interpreting the various provisions of
statutes, regulations and bye-laws which would enable him to produce a
traditional legal thesis. While this course may lead to a technically
acceptable exercise it fails on two counts. Firstly, it will lead to a
fragmented view of planning and development. Secondly, it will assist
neither the reader nor the practitioner to appreciate what actually
happens in real life.
Finally, he may decide to approach the new field with an open minde
He hnows that his tcpic is the entire planning and development law of the
area and this must be exhausted whether or not there are decided cases
on every matter to be considered. Where the law exists he will analyse
and discuss it and where it does not he may suggest the course to be
taken by examining all the surrounding circumstances, including the
consideration of what other countries do in similar situations. It is
submitted that to discuss the creation of a new law to suit a situation
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is no less legal than the discussion of the existing law on that particular
situation. He is unlikely to succeed unless he can examine what the planner
and those engaged in planning and development do from day to day and how
they do it. It is immaterial that both the legislature and the courts
have not passed a judgment on what these people do, since, as we have seen,
what they do affects and determines the rights and duties of the individual
which the law strives to create and protect.
He may suggest that public inquiries should precede the exercise of
powers of compulsory acquisition. The fact that the present law contains
no provisions for public inquiries and therefore there are no cases
available on this matter does not lessen his legal argument or put his
discourse beyond the realms of the legal profession. One advantage of
taking this course is that the researcher will be able to use examples
from legal systems of other countries not because he is technically
forced to do so, but because he believes or thinks that their introduction
in the subject of his study would be practical and beneficial and wculd
add breadth to the field of plaimig and develop?ilent as understood and practised
in his area. In other words, he is freed from the illogical choice of cases
113
and statutes for the sake of appearing legalistic.
A plea for change in the attitude of the legal profession towards
the planning process is not necessarily a plea for the abandonment of the
well-established principles of law. On the contrary, it is an invitation
for the re-examination of those principles which are capable of being
strenghtenecl and reinnovated so as to accommodate novel ideas and unique
problems of human development that have emerged since the establishment
of those principles. As has already been observed the plea embraces all
the social sciences and there does not appear to be any justification for
-56-
keeping law as the only 'pure' discipline. Writing on the 'Role of the
University in an Underdeveloped Country', Cohn Leys has argued that
hitherto university education has been largely indifferent to the
problems of development. He has explained that this phenomenon is based
partly on heavy reliance on expatriate staff and partly on the training
of local scholars. The following passage is quoted from his article:-
"In some cases this can be explained by the
fact that until very recently they have been
predominantly staffed by expatriate Western
academics who were often insufficiently aware
of the existence of the problem. More seriously
for the long run, it may also be the result of
the predominantly Western training of the local
staff who have been succeeding them, and their
heavy professional orientation towards the iest,
with its tradition of the "purity" of academic
scholarship."llk
Ley' a suggested cure is that in the university of the underdeveloped
country, the touchstone of what is taught ought to be its bearing on
the understanding of the predicament which underdevelopment represents.
In his book "Freedom and Socialism", President Nyerere re-echoes
the same sentiment when he remarks that university scholars cannot pursue
pure research and knowledge for its own sake without neglecting other
functions which are for the time baing more important. President Nyerere's
statement can be explained further by saying that the danger is not in
doing 'pure' research per se but in the ulterior motive for doing it.
The reasons for doing research have been described as being of
115	 .	 -t	 .two general kinds.	 First.y, therc is the intellectual reason which
is based on the desire to know and understand for the satisfaction of
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knowing or understanding, and, secondly, there is the practical reason
which is based on the desire to know for the sake of being able to do
something better or more efficiently. The investigations to which these
two types of research lead are sometimes labelled pure or basic and
applied research. Sometimes they are discussed as if they were opposed
or mutually exclusive and, not infrequently, as if one were better than
the other. In fact this contrast is fallacious and misleading.
Historically, the scientific enterprise of research has been concerned
both with knowledge for its own sake and with knowledge for what it can
contribute to practical concern. Therefore what one needs to ask for is
the relevancy and the practical nature of research to planning and
development.
Professor Ilukor, a physicist at the University of Nakerere,
Kampala, observed at a recent conference that an East African science
scholar is likely to obtain a highly con'rendable Ph.D by analysing the
nuclear arhead of the superpoers instead of devising the commercial
use of the sunrays in the tropical countries. The predicament that faces
a scholar selecting to do research on the corrmercial use of cosmetic
rays of the tropical sun is that he is unlikely to find and cite similar
studies undertaken and credited to eminent scientists of the West or
the developed countries and therefore his work may not be sufficiently
or 'pure' as to merit the desired award of his chosen
university. In substance, however, the latter study would be more useful
and certainly more relevant to the development problems of the tropical
countries than the former.h16 Galileo who is said to have represented the
ideal of the committed scientist might have approved the latter project
since he is reported to have said that the purpose of science is to ease
the hardship of human existence. It is interesting to note, however, that
although praised for his other scientific truths, Galileo is criticised by
modern 'pure' scientists for having made that statement and few of them
make the point that it might have been because of his subjective and
practical approach that he is accredited with scientific achievements.117
The narrow and pure professional approach to research is not
confined to law in the developing countries. Economists aspire to
write articles that will be accepted by the Western Economic Peviews.
Engineers fee]. uncomfortable about teaching students not to design roads
to the standards in use in the countries where they themselves received
their doctorates.h18 Meanwhile lawyers strive to write legal articles
which will be accepted for publication in Western law journals and
reviews and in order to succeed they will write in the style and manner
to which the readers in those countries are accustomed. In applying
for academic posts, scholars in the developing countries may find that
the important question is not what they have published but where they
have published, not what use it is to the local community but what
eminent scholars in the developed countries have said about it. There
is some danger in this approach to scholarship and research. The desire
to be published in the developed world means that with a few exceptions,
the articles must be of such substance as will a ppeal to the readers,
the majority of whom are in the country where the publishing takes place,
and who may not be interested in the planning and development problems
of the country on which the articles are written. The temptation in
the articles to make comparisons with the problems which are familiar to
the readers becomes great and as d result distortions and superficiality
occur.
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It is suggested that the obstacle to radical thinking about the
planning and. development of the developing countries can be overcome by
a combination of two factors, namely, the emergence of ideological and
material support in the developing countries and a significant change
of outlook in the professions of these countries. Whereas the nucleus
of the new professionalism should ideally be founded in the developing
countries its nurture will call upon the professions of the developed
countries to appraise and give constructive criticism as well as making
allowances in their insistence on the 'purity' of the professions, if
only because the professions of the former countries continue to rely
on the latter for aid, advice and scholarship.
At a recent seminar held for the graduates and staff of the London
School of Oriental and African studies the role of lawyers in planning
and development was discussed. 119 Among the points made were the
following; that members of the legal profession are already Darticipating
in planning and development in that they usually draft planning legislation,
represent parties to planning disputes and occasionally sit as members of
planning tribunals. It was further stated that judges hear and determine
planning appeals. Some of the participants in the seminar were of the
opinion that to expect lawyers to do more would be inviting them to become
bureaucrats and. administrators. The theme of this study is not that the
lawyer should derogate from hi& primary duty of protecting the interests
of the paying clientele, but that additionally his talents could be used
to benefit the general public in the field of planning and developmente
What his precise "brief" is likely to be is examined fully in the last
chapter of this study.
PART II:	 PERSPECTIVE OF ThIS STUDY
SECTION (a):	 AVAILABILITY OF MATERIALS
Much of the literature written on planning and development has ben
produced by non-lawyers. 12° In the United Kingdom and most of the Common-
wealth1
 few, ii' any, of these authors mention lawyers as contributing any-
thing to the planning process except in so far as they make representation
on and determine the law under which that process is to be maintained.121
Cullingworth's "Town and Country Planning in Britain" 122
 may be
taken as sri illustration. The book is fairly 'comprehensive' about
planning and development in the United Kingdom and discusses the following
subjects:- the evolution of Town and Country Planning, the new Agencies
of Planning, The Role of Central Government, The Legislative Framework,
The Local Planning Machine, Planning and Land Values, Amenity, Protection
of the Environment, Planning for Leisure, New and Expanding Towns,
Urban Renewal, Regional Planning, the Planners and the Public and an
appendix entitled 'Some Illustrative Appeal Decisions'. In spite of
the formidable list of subjects discussed hardly any members of the legal
profession, whether draftsmen, practising lawyers or judges, figure in
the text. hen discussing the evolution of planning the author mentions
a number of statutes. But these are treated in a general manner with
little attempt to examine legal implications. In fact, they are treated
in the Kelsenian style of the 'grund norm'. In a text of over three
hundred pages only two court cases are cited at pages 85 and 303 respectively.123
The author has provided a considerable wealth of references to books,
reports, journals, reviews and papers, at the end of every chapter.
There are more than five hundred numbered references and only
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about forty of these are apparently legal works. It would have been
reasonable to assume that the appendix of selected appeals would at least
contain judicial appellate decisions, but none of them is. They are all
appeals heard by a Minister.
On the credit side, Cullingworth has examined and discussed most
Parliamentary debates, public inquiries, reports, Royal Commissions Reports,
expert opinions of traditional experts in planning, the techniques arid
mechanics of planning and developments as expounded by everyone save members
of the legal profession. Cullingworth is dealing with practical planning;
authors of theoretical planning are even less concerned with the role of
lawyers in planning and development. For example, there is very little that
pertains to law in McLoughlin's "Urban and Regional Planninghh12, not even
in his chapter entitled 'The Guidance and Control of Change: Physical
Planning as the Control of Complex System". Similar observations could
be made on Fuladi, John Tetlow and Anthony Goss, Ashworth, Chapin, Foley,
Jackson, Kendall, Senior, and Webber just to mention a few. 125
 Planning
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and development journals and reviews seem to follow the same trend.
Once one becomes familiar with this kind of writing analysis one asks
oneself what Professor Chioros meant when he said that law embraces all
aspects of human life together until one reads the counterpart works on
the same subject written by lawyers.
Although there are relatively fewer planning and development
materials written by lawyers than by non-lawyers, the styles, attitude
and evidence as ell as the reasoning resorted to are so remarkably
dissimilar that a visitor from outer space might be misled into believing
that there were two entirely different sets of planning and development
on earth. The legal treatise is likely to be founded on the examination
of statute, discussion of decided cases, analysis of legal opinion and
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little else of the other aspects of the subject. It will rarely refer
to policies, techniques and practices of the traditional planners.
Like the non-lawyer the legal author will take the planner for granted.127
Like the Kelsenian grund norm, the latter exists and there is no necessity
to examine or analyse him or the manner in which he acts. The lawyer
simply analyses the planner's action as presented to him in order to
see whether it fits within a given rule of law and if not what legal
consequences may follow. For a fair comparison, Telling's "Planning
Law and Procedure" may be taken as a good illustration. The book is
about the same size as Cullingworth's "Town and Country Planning in
Britaintpl28 which has already been examined. Both books examine more
or less the sane topics in planning. Telling also discusses, inter
alia, the following subjects: Planning Control, Basis and Objects of
Modern Planning Laws, Central and Local Administration, Development
Plans, Definition of Development, Planning Permission, Special forms
of Control, Highways, Inquiries, Compensation and Acquisition of Land.
The author cites no less than 107 decided cases on planning and procedure.
There is a reference to a statutory provision or court decision on nearly
every page of the text. He gives six and a quarter pages of statutory
provisions referred to in the text. There are less than thirty references
to materials of non-legal nature and none of these refers to any major
works of planning and development. While the author refers to parliamentary
debates, Con.nissions of Inquiry and the analysis of planning law by legal
experts there are no specific discussions of what planners do in practice.
Taking a smaller VOlUne on the subject of planning, this time,
Charlesworth's 'Planning Law'129 - a mere 159 pages of text - we find that
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the author has cited no less than 29 court cases and examined or referred
to statutory provisions to cover more than five pagescf small print. But
again no specific use has been made of major works on planning prepared
by non-lawyers. Lawyers have written or compiled books on Local Govern-
ment and Administration and on Property. Occasionally these books contain
relatively fewer pages on planning and development comared to other
topics covered. In each case those few pages are cr 5mmed with planning
judicial decisions and analyses of Legislation but very little of the
practices and opinions of administrators and planners. The reverse is
the case when those books are written or compiled by administrators and
planners. Anyone not familiar with the planning process and reading
legal works on it might imagine that most planning decisions are
determined in Parliament and the courts. Similarly, one reading works
written by non-legal experts might believe that the courts have very
little to do with planning and development. Yet, an analytical exam-
ination of the process reveals that while only a small fraction of
planning disputes ever go to appellate courts and tribunals the decisions
reached in a judicial manner have considerable influence on what admin-
istrators, planners and policy makers do subsequently.
Thus, we have people actively involved in the same process and
perhaps working for the same objectives but failing, through professional
attitudes, to recognise one another as contributors. It has been necessary
to dwell on planning materials available in the United Kingdom partly
because the planning process as practised there has been and continues
to be applied to East Africa and partly because the professional attitudes
of East Africans are similar to those of the United Kingdom. 13° For
example the Kenyan engineers' and surveyors' associations are mere
_6Zi.
131branches of those which exist and operate in Britain.
	 Moreover,
whereas there has been considerable writing about the planning and
development of East Africa by administrators, planners and economists
lawyers have yet to become sufficiently interested in the subject
before they can produce learned articles and books about it. There have
been occasional papers written by lawyers and presented at international
conferences but in the main planning and development as a subject for
lawyers is still at the embryonic stage. 132 Of the books and articles
written by non-lawyers none has been conscious of the role played or
to be played by lawyers.
The first conference to be held on Town Planning in East Africa
was in 1956 and the papers delivered at that conference have been
coipiled into a small book. Writing a forward to the book, Kendall
said,
'Wuring the first visit to East Africa of
!r. P.H.?. Stevens of the Colonial Office
in November 1955 some discussion took place
in Kampala on the advantages of initiating
an annual conference of Town Planners of
the East African territories, it did not
take long to reach the conclusion that such
an annual gathering of technical officers
with similar problems to solve should
produce beneficial results to the public
and to the authorities concerned with the
develoument centres in East Africa.......
Planning legislation also needed a compre-
hensive review and Mr. P.H.N. Stevens
agreed to give a paper containing such
a general review."133
Surprisingly no legal officer or practitioner seems to have been invited
to the conference even though there was to be a review of planning
legislation in East Africa. Mr. Stevens, who undertook the responsibility,
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was not a lawyer but a planning officer in the Colonial Office and a
member of the British Planning Institute.
Nevertheless, Stever&s paper can be commended for its excellent
analysis of planning legislation in ILnglophonic Africa. It is when it
comesto discussing the role of courts and lawyers in the planning process
that the author's thesis becomes brief and non-descriptive. Little is
said about lawyers generally and the comment about courts appears on
page 22 of the book where in discussing planning appeals the author
remarks, inter alia,
"There is contraversy over which method should
be adopted, but there can be no doubt, and in
this I am supported by the opinion of High
Court judges, that a court of law is not competent
to determine matters which are solely matters of
Government policy and that, providing that powers
exercised as an expression of that policy are within
the powers granted by statute, then the decision
of the ultimate planning authority should be
I inal."13k
While Stevens's statement may be accepted as a general proposition of
courts' attitudes to administrative discretion there are so many other
aspects of that attitude which might have required enlightenment from
lawyers. There were other matters discussed at the conference involving
legal concepts and principles expounded by members of the legal profession.
Since then, there have been periodic conferences and meetings among East
African planners, but still without the presence of lawyers. Conferences
and meetings of the East African Law Societies have similarly been
attended exclusively by members of the legal profession.
There are three institutionalised forums in East Africa where
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opportunities for joint multi-disciplinary discussions on planning and
development exist. These are the East African Community, the East
African Academy and the East African Universities Social Sciences
Council. 135
 The former arranges conferences and meetings from time to
time to be attended by international and national officers and experts
in planning and development. The latter hold annual meetings at which
papers on planning and development are read and discussed by academics
and practising professionals. Unfortunately, the disciplines at these
meetings are isolated so that members belonging to one meet on their
own and discuss papers and topics purportedly belonging to their group.
Geographers, political scientists, sociologists, lawyers and engineers,
each group to their own conference room. Yet, the geographers, the
sociologists and lawyers may be discussing separately papers of common
interest touching on such subjects as urban planning and its problems,
manpower planning or slum clearance. The only tim the participants
ever meet together is at the opening and closing of the conference, at
meal times and wbn they occasionally chat at the local bar. It is
only long after the conference ended and all the papers and recommenda-
tions have been published that members realise the opportunity they
missed in not attending groups other than their own.
At the last Social Sciences Council Conference held at Makerere
University, one contributing member found difficulty in convincing one
of two disciplines that he should present his paper to their group.
As it happened, the professor who was a sociologist, had written a paper
entitled 'Criminal Deviance' and as soon as the sociologists glanced at
it they advised him to join the Law group. Many of the lawyers 'ho read
through the paper before its discussion exDressed grave misgivings about
its legal content. They were surprised that the author's supporting
evidence did not cite statutes nor discuss judicial precedents. In
the end the Law group decided reluctantly to listen to him presenting
the paper. To the amazement of many traditionalists, the paper and the
discussion that followed turned out to be one of the highlights of the
law group discussions. Some time later when the papers had been pub.-
lished and members had had an opportunity to read them, the professor
and head of the Department of Sociology expressed his disappointment
that he and his colleagues had been deprived of the opportunity to
attend the discussion of the paper.136 From this example it may be
deduced that part of' the problem of getting everyone participating in
the planning process is founded on the preconceived ideas of what a
particular profession or discipline should project to the world at large.
Professional conservatism leads members to project the form and mannerisms
of their profession rather than the substance. It is not uncommon within
the legal profession to have 'injustices' perpetuated because of legal
technicalities or because of following judicial precedent. Under the
old common law forms of action litigants obtained or failed to obtain
remedies, not because of the substance of their claim but because of
137 _ .the form of their claim.	 ingineers may resect an alternative choice
of building a residential block of flats or designing a certain bridge
cheaply because such a novel idea has never been heard of within the
profession. It follows that the engineers, the lawyers, the administrators
and sociologists are minded to follow the pursuits, practices and
attitudes of their respective professions unless they are convinced
that if they divert from the accepted standards or practices the pro-
fession will applaud rather than renounce or condemn them.
The use of interdisciplinary studies may be illustrated by a
-68—
contrast between two Reports compiled for the Kenya Government.138 The
first report was made about building standards while the other was about
rent control. The reports have been chosen for four main reasons.
First, the circumstances and conditions under which the two subjects
were studied are common to the three territories of East Africa. Second,
one working party was composed exclusively of planners and administrators
whereas the other consisted of members representing all interests includ-
ing government, local authorities, engineers, tenants, landlords, lawyers
and businessmen. Third, although the terms of reference for both parties
appear to be similar the methodology used and the subsequent recommenda-
tions are entirely different. Fourth, of the three East African countries,
Kenya has tended to have more formalised and frequent working parties,
commissions and research panels concerned with the problems of planning
and develo pment. It is perhaps appropriate that the composition and terms
of reference be set out first. The first Working Party consisted of the
permanent secretary to the Ministry of Labour and Housing as Chairman,
and the deputy Director of the Medical services, the Chief Architect in
the Ministry of Works and two other administrators as members. The terms
of reference issued to the party were determined after concern had been
raised with regard to the standards set for building residential and
commercial pt'operty which were said to be too high. The party was "to
examine the question of building standards, bearing in mind the recommenda-
tions of the Dow Commission". The second Working Party consisted of a
iiractising lawyer as chairman, a councillor, a government representative,
persons representing landlords and tenants, developers, an academic and
members of the general public.
The terms of reference issued to the party were determined after
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concern had 1een raised with regard to the undesirable effects of uncon-
trolled rent. The party was	 to inquire into and report on the
desirability of reintroducing rent control measures and to consider,
inter alia, the suitability of the Landord Tenant (Shops) Ordinance
of 1956 whicht been repealed in 1 962. 139 According to their report,
the first orking Party set out to examine the recommendations of the
Dow Commission and the Government's reaction to those recommendations.
Then they looked at the legislation imposing standards of building
construction in Kenya and examined the attitude and practice of the
Central Housing Board. In the end and without any further investigation,
the party selected one of the recommendations in the Dow Commission Report
and adopted it as their recommendation to the Government. This was to the
effect that there should be three zones of building, namely, areas where
high constructional standards should be laid down, others where those
standards should be modified to make cheaper building possible and areas
in which there would be little regulation of building standards beyond
the requirements of health and possibly, safety. The party went on to
discuss the advantages and disadvantageo of their chosen recommendations and
to suggest how the disadvantages may be mininiised. Ultimately, a reader
of the Report is left with the impression that the party might as well
have been asked to pass judgment on the Dow Commission Report and certainly
there was little new that the Government could not have discovered on its
own by studying the Dow Commission Report and other available materials
and data. Much of the substance of the latter part of the Working Party's
report is litt)e more than the beliefs and theories of the planners and
administrators who composed the membership.
The second Working Party opens its report by revealing that the
members "wrote memoranda to any person or organised group wishing to
make representations and took oral evidence from both landlords and
tenants and from leading citizens from many walks of life. Others were
invited to give evidence because of their special experience and knowledge
of the problems of rents." The report includes the names of persons and
delegations who gave oral evidence or submitted written memoranda. The
party also expresses its disappointment at the poor response from certain
areas of the country and mentions Nakuru, Kitale, Nyeri, Nanyulo and Meru
in particular. It points out the amount of general apathy experienced in
some places visited. In spite of the disappointment and apathy,the party
was still able to report that,
"Numerous letters and memoranda were received
from both the tenants and the landlords. Many
tenants also completed questionnaires supplied
by the Working Farty. Hundreds of people some
of whom came in large groups and others who came
individually gave oral evidence. We found that
almost all tenants were unanimous in favouring
some form of rent control. The majority of
landlords did not favour any form of rent control.
The Working Party have recorded arguments without
regard to merit or validity."l'+O
The party then proceeds to summarise all the arguments for and against
rent control and the proposals for reform obtained from the people and
organisationc that communicated with the party. The Working Party went
to considerable lengths in discussing these proposals. They examined
expert opinions and analysed the operation arid effect of rent control
legislation. Political, economic, social and legal consequences of
the proposals and the legislation were given similar treatment.
After a thorough examination of the subject, the Working 1arty
concluded that according to their assessment of the evidence received
rents in Kenya were not exorbitant. They only seemed so because of
U-"-.
rises in other commodities and the construction charges in the building
industry. They had found several cases of unscrupulous landlords and
ignorant tenants who made it possible for certain rents to be increased
suddenly and frequently but these cases did not justify wholesale legisla-
tion for the control of rents. The party did however recommend the re-
introduction of the Landlord/Tenant (Shops) Ordinance, 1956 with certain
amendments for the protection of small traders. The party proposed and
drafted the amendments and the express and implied terms of a contract
for a lease. They also proposed the establishment of a rent tribunal
and suggested how this might be composed and what could be its powers
and jurisdiction. Lastly, they recommended the introduction of a Rent
Book and drafted its form and contents.
It is obvious from the two reports that the first party was as
superficial and general as the latter was thorough and detailed. The
conclusions of the first report appear to be founded on insufficient
evidence and a minimum of searching investigation and its credibility
deoexds upon the faith the Government has in the members of the Working
Party. On the other hand, the conclusions of the second report and their
credibility . ai'e based on fact-situations and practical experiences as
observed and ably analysed by the Working Party. It is interesting to
note that neither report contains more than 20 pages and yet one is so
much more evidenced than the other. It is perhaps not surprising that
whereas the Government decided to implement the one on rent control it
found it necessary within five years to invite an international Mission
to investigate and recommend on, among other things, the same problem
investigated by the first Working Party. From the examination of the
two reports it may be reasonable to argue that the manner in which a
-72—
planning team is composed may be as important, if not more important than
the planning proposals contemplated.
Recently, an attempt was made to incorporate the concept of
interdisciplinary approach to the "Role of Urban and Regional Planning in
National Development". A seminar on this subject was held in Kampala in
1970 and as Safier observes,
The participants...... were drawn from Government
Ministries, Municipalities, Universities and other
institutions, and came from ten countries, though
the large majority were from Tanzania, Kenya and
Uganda. The participants were from many disciplines
aid backgrounds - economists, agronomists, physical
planners, engineers, administrators, geographers
and others - and one of the most effective aspects
of the seminar was the friendly confrontation and
interaction of such a diversity of people. Though
this is of course impossible to capture on paper, the focci
(sic.)	 of the Discussions.... may give some
impression of the common ground that was readily
established."
None of those listed among the participants at the Seminar is described as
a lawyer and yet many of the topics discussed contain such obvious legal
questions that the inclusion of lawyers in the Seminar might have been of
11+1benefit to the participants.
The study of urbanization, urban administration, mechanics and
procedures in land use planning and housing contributes to the under-
standing of urban planning and development. Urban planning and develop-.
merit determine the urban environment of any given community for they
relate to its nature, character and the well-being of that community and
involve such considerations as the ownership and use of the land in
relation to the population which in turn determine the way that community
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behaves, its inhabitants' work and life in the urban setting. Each of
these topics may be divided into several sectors of specific studies.
For example, urbanization is likely to involve the collection an analysis
of demographic data, the discussion of the reasons why urban centres
grow more rapidly than the surrounding rural areas. This may in turn
lead to the analysis of political, economic and social factors which
predetermine national and local policies of urban planning and develop-
ment.
Land use planning will entail the examination and evaluation of
the size, ownership, control, use and development of the urban land, the
people who are responsible for these functions; the consideration of
comprehensive and specific plans; the role of strategic and functional
planning and the rationality and technique of zoning the planning area.
Zoning itself will involve, inter alia, the allocation of residential,
commercial, industrial and recreational areas within a given planning
area and the manner in which each of these zones may be developed. Power
must be given to some authority to ensure that the plan is adhered to
but also to exercise some discretion so as to ensure flexibility and
fairness. uch of this can be described as physical planning but in
its widest sense planning involves other considerations. For instance,
one of the aims in planning is to promote the health and economic
1k2
advancement of the inhabitants.	 Consequently, the plan needs to
cater for the housing, sanitation, recreational and transportation
neecis of the population. The needs will not be adequately provided for
unless they are carefully related to the demographic data and to the
capability of the nation and the people to construct, manage and pay for
them. For this purpose, it will be necessary to examine and provide for
such matters as housing policies and projects, the establishment of health
regulations and inspectors, the relationship between authorities and users
of these amenities, landlords and tenants, and vendors and purchasers.
The implementation of planning and housing development projects will
necessitate the expenditure of money. Hence, it is important that there
should be fiscal policies concerning investments and the establishment
of workable and effective relationships between borrowers and lenders
of the required money. Taxation laws and regulations related to urban
properties and investments, the levy of rates for those properties and
the cost of maintaining them are matters of great importance also when
considering a workable urban pian.h13
In discussing planning goals and the various relationships among
the people concerned with urban planning and development it is also
necessary to consider certain other issues which, though not directly
relevant, may in one way or another affect the planning process or
influence planning and development projects. Among these may be mentioned
the manner in which policy-makers operate and the forces which exert
pressure on their decisions, the relevance and impediments of the existing
laws, the technical capabilities of local planners and bureaucracies, the
influence of foreign aid, models and experts, the inducements to and
willingness of investors and developers and lastly the economic and
political strength of the people affected by or bene fitting from planning
schemes and development projects.
A great number of the principle6, ideas, goals, factors and
relationships which have been enumerated and discussed in the context
of urban planning and development are susceptible of legal analysis; but
a number of them fall outside the traditional realm of the legal profession.
However, even with the latter category, it is possible to argue that the
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legal profession needs to be knowledgeable about them since its own role
in the planning process is more often than not influenced, if not
determined, by the thinking and acts of non-lawyers making decisions
on those subjects, mutatis mutandis.1	 Although our primary concern
is the examination of the role of law in the urban planning and develop-
sent of East Africa, it will be necessary from time to time to make
specific references to this relationship as it exists in other countries.
References will be made to other developing countries particularly insofar
as their own urban problems and solutions, if any, are similar to those
of East Africa. References will also be made to some developed countries
to discover how they reacted when faced with similar problems.
Of special interest to this exercise is the urban planning and
development laws of the United Kingdom and United States of America.
Five main reasons may be given for choosing these two countries among
those of the developed world. Firstly, the East African planning and
development laws are mainly colonial legacies from the Un ted Kingdom and
in spite of considerable amendments and revisions of those laws their
substance remains essentially British. It will therefore be interesting
to examine the operation of such laws notwithstanding that they operate
and have continued to operate under different conditions and environments
as represented by Britain and East Africa. Secondly, both the United
Kingdom and the United States of America continue, under various foreign
aid and technical assistance schemes and projects, to provide East Africa
with machinery, equipment and personnel for the planning and development
of its urban centres. Consequently, it will be useful to examine whether
notwithstanding such aid, East Africa has been able to avoid copying the
planning techniques and experiences of these two countries.
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Thirdly, an overwhelming number of the East African planners,
bureaucrats, advocates and policy-makers was and to some extent continues
to be, trained in the two countries. A study of British and American
planning processes and the manner in which their respective professions
handle matters pertaining thereto may lead to an interesting discovery
of whether these are reflected in the urban planning and development of
East Africa. Fourthly, there are, within both the United Kingdom and
the United States of America areas of economic depression which national
governments and local or state authorities are endeavouring to develop
and as the editorial comment of a recent issue of the Wisconsin Law Review
observed,
"Despite our tremendous economic power, the
United States still harbors pockets of under-
development within its borders towards which
the attention of this and future generations
must be directed...... Exposure to the operation
of law in different social contexts both broadens
the perspective from which to search for solutions,
and, correspondingly, expands the range of solutions
from which to choose. Hence, by examining others,
we discover more about ourselves.fltf5
Lastly, it is nowadays conceded by planning experts that problems
of urbanization are almost universal and that solutions to them are likely
to be found if they are studied in the context of world planning and
development. Prevailing needs in and attitudes about urban planning and
development must be examined at regional, national and international
levels. The successes and failures observed elsewhere may lead to a
reappraisal of the situation at the local and national level. Modern
supranational institutions and state interdependence have meant that a
country has often to look beyond its own territory to discover solutions
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to its domestic problems. Nationalism gives way to international knowledge
even though the selection of such knowledge needs to be made with care so
as to ensure its relevance and suitability to local conditions and circuni-
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stances.
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SECTION (b):
	
THE REX3ION OF EAST AFRICA
Since the discussion of urban planning and development of any region
can neither be meaningful rir apprehended except in terms of its area,
physical features,	 demographic, economic and social characteristics,
these factors need to be mentioned in the context of East Africa. The
region of East Africa consists of the Republics of Kenya, Tanzania and
Uganda. The three territories form a land block that lies between the
great lakes of Central Africa and the Indian Ocean and cover an area
of 6k2,728 square miles of land and 38,901 square miles of water. Uganda,
the smallest of the three territories, is about the same size in area as the
United Kingdom. Kenya is more than twice the area of the United Kingdom
and Tanzania which is the largest of the three is four times as large as
Uganda or a little larger than the Republic of France.1L47 Although when
compared to the larger countries of the world East Africa is small -
being about one-fifth of the whole area of the United States of America -
its size is still co n siderable and the distances between its urban centres
are extensive. Presently, the combined total population of the region
is estimated at 35 million people which ii slightly rrore than half the
population of Nigeria, the most populous state on the continent of
Africa.1k8 Of this population of 35 million only five per cent can
be described as urban. Thus, compared to many parts of the world and
some regions in Africa, East Africa has one of the lowest levels of
urban population in relation to the total population of the region.
The bulk of the urban population is concentrated in the three capitals
of the region, nan'ely, Nairobi, Dar es Salaam and Kampala,19 and because
these cities, more than any other, have often attracted the intereht of
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planners and because it is there that the greatest urban planning and
development has taken and is taking place, greater attention will be given
to them in this examination of the region's urban planning and development.
The East African towns are set in locations and serve hinterlands
whose physical conditions, climates and peoples differ greatly. While
the Equator almost bisects the region into two halves, suggesting a
uniform tropical climate, there is nevertheless every variety of physical
feature to operate against this uniformity. Describing the phenomenon of
the region in 1955, the East African Royal Commission observed,
"From the permanent snows of Mount Nero and
Kilimanjaro to the hot humid coastal belt,
as from the arid deserts of Kenya's Northern
Province to the lush parklands of the high
plateau, climates vary greatly, ranging from
tropical rainy to tropical desert and to the
moderate climate of the tropical highland
areas. Rainfall varies from about 5 inches
in pares of Kenya's Northern Province to
about 50 Inches in the coastal belt and the
Lake Victoria basin, and to as much as 100
inches in some of the mountainous areas."150
East Africa can claim to have more inland Lakes than any other comparable region.
Lake Victoria, the third largest lake in the world, is shared by the borders
of the three territories. A number of these lakes are to be found in the
two great rift valleys, one of which runs along the western side and the
other along the middle of the region. Several of these lakes are below
sea level. Africa's highest mountains are also to be found in this
region. Mount Kilimanjaro, (19,565 feet) is on the Kenya-Tanzania
border, Mount Neru, (i,979 feet) is in Tanzania and Mount Kenya, (17,058
feet), is in Kenya. Mount Elgon, (1,178 feet) is on the Uganda-Kenya
border and Mount Rwenzori - "The Mountains of the Noon" - with its
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16,763 feet Margherita peak is on the western border of Uganda.151
East Africa may be divided into four main physical regions, namely,
the coastal belt, the coastal hinterland plain rising to about 200 feet
above sea level, the main East African plateau and the Lake Victoria
depression. Of the three capitals mentioned above, Dat' es Salaam can
be said to be representative of the first two regions, Nairobi of the
plateau and Kampala of the Lake Victoria basin.
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SECTION (c):
	
THE PEOPLES OF EAST AFRICA
The peoples of East Africa may be divided into three main categories.
First there are the coastal people, a mixture of Arabs and Swahili who can
be said to have lived in some sort of urban centres for a long time.
Secondly, there are the people of the plateau, the highlands and the
Lake Victoria basin who have always been traditional agriculturalists
and whose urbanization is a relatively new experience, starting mainly
with the coming of the Arabs and Europeans. 152 It is perhaps this
group which forms the majority of urban dwellers in East Africa,
especially those living in towns of which both Nairobi and Kampala are
representative. This is mainly because it forms the overwhelming numbers
of the region's population and tends to dominate the civil service and
other public bodies which contribute large numbers of town dwellers.
Lastly, there is the cattle-keeping and nomad group of the savannah
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plains which is the least urbanized.
As already observed, only a small number of the region's population
is urbanized. This can be explained on several grounds. Firstly, it was
never the tradition of the inhabitants to found or live in cities. Even
in areas where there were traditional kings as in Uganda, or powerful
tribal chiefs with the possibility of attracting large numbers of people
to the centre, the small dwellings of individual families remained the
permanent place of residence with the family members working on their
landholding an occasionally visiting the king's or chief's enclosure
whenever he desired their services. Secondly, compared to other countries,
East Africa is not highly industrialised so as to attract large numbers
of workers to the towns. Thirdly, the region is predominantly
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agricultural. It is estimated that today, Kenya's agriculture provides a
livelihood for more than three-quarters of its population, contributes
35 per cent of its national revenue and earns more than half of its export
revenue. The figures for both Uganda and Tanzania are, four-fifths, 60 per
cent, 8 per cent; and four-fifths, 50 per cent and 90 per cent, respectively.
The three important agricultural products which are responsible for these
earnings are coffee, cotton and tea, and they are produced in all three
15kterritories.	 Besides these there is tobacco, sisal, groundnuts and
pyrethrum grown and exported in varying amounts from the region. Except
in Kenya where there are to be found farms on an extensive and large
scale, most of these crops are grown on small-holdings scattered all over the
countryside with long distances and sometimes impassible tracks from one
holding to another, thus making it almost impossible and uneconomic to
provide modern services such as water, electricity and roads.155
The tradition of the African extended family coupled with the
desire of town dwellers to keep in touch with their own people has to
a considerable degree meant that East African urban dwellers have maintained
a link with the countryside and many of them do live on the land at least
part of the time. The link has often been criticised as being detrimental
to urban planning, especially in the accurate forecasting of urban
employment and housing needs. Nonetheless it is also conceded that
it provides an important social security system and an element of stability
for both the urban and rural dwellers.1
A realistic examination of urban planning and development law must
also take into account the historical, political and economic factors of
the region it is intended for. Failure to do so is likely to render the
examination theoretical without being relevant and general without being
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precise. For this reason it is necessary to look at the East African
region in these terms. From numerous and fragmented tribal communities
the region caine under European occupation which reduced it to three
distinct countries within one decade. German rule was declared over
mainland Tanzania in 1885 and British rule over Uganda and Kenya in
189k and 1895 respectively. Following the defeat of Germany in the
First World War, mainland Tanzania was mandated to the United Kingdom
by the then League of Nations and from that date until indepednence in
the early 1960's Britain administered them jointly. Although they
remained separate states, for all intents and purposes they were
treated as a federation. For over 50 years, East Africa has shared
common services such as railways, telecommunications, posts, harbours, and
until 1966, a common currency. Over the same period there evolved economic
co-operation among the three countries. 157 This was given impetus on
June 6th, 1967, when the Heads of State of the three countries meeting
in Kampala, signed the Treaty for East African Co-operation, establishing
an East African Community and a Common Narket rather on the sane
principles as the European Economic Community of which the East African
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states are associate members.
	 The principal aim in establishing the
community was to strengthen and regulate the industrial, commercial and
other relations of the partner states, so as to achieve,
"an accelerated harmonious, balanced, and
sustained development to the economies of
the three countries and to share equitably
in the benefits accruing from this development."159
Under the Treaty, the partner states are to share in the location of the
community's offices and services and of any establishment of new
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industries. It follows that in the planning and development of her own
urban centres each partner state must take into consideration the require-
ments of the Community. Occasionally such consideration may mean that the
particular state has to compromise or change its own internal law to accord
with those requirements.163 An interesting case touching on this very
point arose in Uganda in 1969. The Uganda Land Transfer Act prohibits
any transfer of land or grant of a lease in land owned by an African to
a non-African without the consent of the chief of the area in which the
land is situated and the approval of the appropriate Minister. An African
is defined as a person who is indigenous to East Africa and by this definition
Europea ris and Asians are excluded even if they are East African citizens
by birth or registration. Excluded also are any corporations or firms
whose membership includes cne or more non-Africans. The East African
Community is defined by the Accession to the Treaty laws of the partner
states as a corporation. In 1969, the Community acquired land from an
African with the intention of constructing buildings thereon. The Registrar of
Land Titles demanded that the Community must obtain the necessary consents
since at the time the Tanzanian Cabinet included a European and an Asian minis-
ter. He argued that the the Community, being a corporation composed of
the East African governments which included non-African ministers, was
not an African within the meaning of the Uganda Land Transfer Act and
therefore could not be registered as the proprietor of the land without
the requisite permission. Unfortunately this novel point never came to
court for after negotiations between the Community counsel and the
land registrar the matter was referred to the Uganda Cabinet which ruled
that in future cases, as in this one, the Community would acquire land
without the necessity of seeking permission either from the chiefs or
from the relevant ministers.1 I
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Besides the common political and economic goals which East Africa
has shared there are other matters which come into this category. For
instance, the region's administrative structures and educational systems
have always been remarkably simiiar.162 Until the military coup d'etat
in Uganda in 1971, the constitutional provisions dealing with such matters
as the role of government, both central and local, land and urban structures,
were more or less identical in the three countries. From the colonial
nomenclature of municipalities, towns, councils and land committees to
the post-independence cities, councils, land Boards and planning committees
the three countries have often tended to follow one another in their iaws,163
From the election to the appointment of urban and district counciflors,
from executive urban planners to advisory planning experts, the region
has shared common causes. Shared also has been the cosmopolitan nature
of towns 1n East Africa with the minority races of European and Asian
origir dominating the commercial and superior residential centres of
urban centres against the overwhelming majority of the indigenous
inhabitants occupying the poorer areas and having little say in how these
towns should be planned and developed. This state of affairs persisted
until in Tanzania the overnment introduced the Arusha Declaration and
in Uganda the military government bummarily expelled most of the non-
16'+Africans.
The East African elite who have since independence dominated and
controlled the planning and development of the urban scene have had a
similar educational background and inevitably share the same ideas as
to how the towns of the region should be planned and controiied.165
During the colonial times, Nakerere University College was the seat of
higher education in East Africa that produced many of the present leaders
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and administrators in the area. The professional engineers, surveyors,
doctors and lawyers throughout East Africa went to the same universities,
colleges and institutions in East Africa and overseas.166 It is true
now that their respective governments appear to be following different
policies of political, economic and social change, but as professionals
and technicians, whatever they learned and shared together as students
will inevitably show in their work whether they are designing highways
and streets, building residential quarters or conctructing Ujainaa villages.
Another important common factor to be found in East Africa as in
many other developing nations is the acute poverty of the majority of its
urban population. The poverty is such that even when public authorities
have designed and built modest houses for the low-income groups living
in the towns only a very small proportion of them can afford the rent
demanded; and fewer still may afford the purchase prices to own their
own houses. This means that while the growth of urban population
increases the poor majority will continue to look up to the governments
for work and shelter and a considerable share of the national revenue
must of necessity be spent on urban planning and development, at any
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rate, within the foreseeable future.
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SECTION (d):
	
UIBAN DEVELOPMENT VERSUS RURAL DEVELOPMENT
Since the degree of urbanization in East Africa is extremely low it
may be questioned whether urban centres and especially urban planning and
development law related to them deserves the attention being advocated in
this discussion. For a number of reasons the answer must be in the
affirmative. In the first place, the population patterns of the region are
changing rapidly. The urban population is growing much faster than the
total population of the area. While the average growth rate of the
latter is about 3 per cent per annum that of the former is about 6
168
per cent.
The three capital cities of East Africa present a phenomenal rate
of growth of urban populations in the developing world. Kampala which is
the smallest of the three provides an excellent illustration of this
growth. In 1926, its population was estimated at a mere 1,000 people.
By 1930 that figure had doubled. The census returns of 1959 give the
population of Karipala as exceeding the 50,000 mark. Ten years later
and according to the census of 1969 the population had reached the figure of 330,
770 people. Ldmitteclly, this included people who had been brought into
the city's jurisdiction by the extension of its boundaries in 1968, but
nevertheless this growth is startling by any standards. In 191+8 the
population of Nairobi was 118,976 people. In 1962 the population had
almost doubled and was 226,79k, and by 1972 had become 589,000 with a
growth rate of 7p per cent per annum. The population of Dar es Salasm
in 1957 was estimated at i4o,000. Ten years later, in 1967, that figure
had more than doubled to become 300,000 people and in 1972 the population
was estimated in excess of 500,000 persons. In their current structure
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plans the three cities have allowed for populations in excess of more than
one million by the late 1980's and of more than several millions by the
year 2000. Some experts believe that such estimates for each of these
cities are slightly i.169 The same trend is to be discovered in the
majority of other urban centres of the region even though their combined
growth rate is slightly below 5 per cent per annum and therefore less
startling than that of the three cities. 170 The implication of this
growth is that East Africa is likely to be having the same urban
population figures as those available in the developed and wealthier
countries of the world in a matter of decades rather than centuries.
Today, nowever, the region is already experiencing the urban problems
of those countries in terms of rising crime, congestion, unemployment
and lack of housing and social service amenities. Consequently, unless
the region can begin to plan for these problems now it may be unable to
cope with then even on an ad hoc basis particularly when it may still be
handicapped by shortages of manpower and economic resources which are
necessary for manasing, planning, developing and controlling its urban
environment.
In the second place, the urban centres provide a lifeline to the
rural dwellers. The town may be a home to the urban dwellers but to the
country people it is a market for their produce and a shopping centre.
In East Africa all the big hospitals, educational institutions and major
centres of any description are to be found in towns. If they happen to be
administrative centres as well, they are likely to contain the major
political and economic institutions of the country and invariably, the
major national policies are decided there too. In almost all countries,
the city is the centre and symbol of moderrisation. OnQwriter has described
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the main cities of Africa as:
"The intellectual and social capitals, the seats
of governments, the main foci of political
activity of all sorts, and the economic capitals
of their respective countries, the major transport
centers, the major financial nodes, and they contain
the bulk of the newer market-oriented manufacturing
establishrients as well as a considerable share of
the raw-material oriented plants. Indeed, one of
the notable characteristics of many African
countries is the rapid fading away of the siEns of
modernity as one leaves the urban centers."171
Because of these characteristics, the urban centres hold a magnetic
attraction for all manner of men. Foreign visitors consider them as stopping
places on their journeys through the country and as haunts for souvenirs.
To the unemployed, to the opportunists and to the criminals the city offers
jobs, deals and opportunities. Because of its fascination and attraction,
the city finds itself with a large population whose problems it can hardly
cope with. The ever-increasing urban population creates problems of
expansion, planning and housing, and employment. The population distribution
affects the political, social and economic policies of integration and
increases the pressure on demand for urban land which in turn influences
the costs and difficulties of providing adequate social and economic
infrastructures. 172 Thus, the planning and development of urban centres
is not confined to the needs and aspirations of the people who live in
them. Important as this may be, they must also be considered in terms
of what role they play in the life of the whole nation. Even in a
developed and relatively wealthy country like the United Kingdom it has
long been acknowledged that what the city of London does often has
repercussions throughout the land.173
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In the third place, it is a fact that the overwhelming number of lawyers,
whether in private practice, government or corporation employment or in
17kacademic posts, do live and work in urban centres. 	 If the proposition
that the legal profession has any contribution to make to the development
of these nations is valid then nowhere is it more appropriate for it to
begin than the places where its members live and work. For if lawyers
fail to participate in the planning and development of areas in which
their personal interests lie it is reasonable to assume that such failure
would be even greater in areas devoid of such interests.
In the fourth place and lastly, urban planning and development in
East Africa have created a different kind of challenge which does riot
obtain in the rural and traditional environment. The traditional village
with its scattered and simple homesteads does not require the same professional
and financial commitment as the urban centre demands. More often than not
the villagers know one another and perhaps belong to the same family or
clan and most likely speak the same lainguage. They are able to assist ea± other i
self-help projects and because their number is small they may afford to
live without modern amenities such as street lighting, water supplies
and main drainage. On the other hand, the urban centre is essentially
cosmopolitan and crowded. Neighbours do not normally come to the aid
of one another and the said amenities are absolutely essential if risks
to health and life are to be avoided. To make this point is not to argue
that the development of the villages is irrelevant or unnecessary. In
fact making villages more attractive and economical ly viable may be of
great benefit to the urban centres in that such measures may reduce the
number of people who are attracted to the towns. 175
 The point is simply
made to show that given the limited resources of East Africa, priority
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for planning and development needs to be given to urban centres if only
because the problems of urbanization already exist and unlike those of
the villages, cannot be shelved indefinitely. It is also arguable that
whereas rural problems of development are capable of indefinite duration
those of the urban centres cannot be so without a breakdown in law and
order, leading to chaos whether political, economic or social. It is
also a fact of the modern state that urban populations, because of their
nuitbers, education and sophistication, are more able to demand certain
services from their governments and public authorities and to harrass
those which are unable to provide those services, sometimes making it
difficult for them to govern or carry out their other functions. This
being the case, it is submitted that greater attention ought to be given
to their problems and if this can legitimise the position of those in
power it is likely that they will find time and opportunity to turn to
the proplems of rural development.176
It is because of the reasons discussed above that the laws which
govern urban centres in East Africa and their planning, social, economic
and political affairs assunie an importance of the greatest magnitude and
surpass those intended for rural areas notwithstanding that the latter
contain the greatest number of the population.. Hcwever, before these
matters can be discussed it is useful to exantine the Land tenures and
Laws which operate in the territories of East Africa.
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CHAPTER TWO: LAND LAW IN EAST AFRICA
PART I: INTRODUCTION AND CUSTOMARY LAND TENURE
Section (a) :Introcluction
Although there are many factors to be considered in
planning and development, the first and basic commodity is land.
Consequently, the law which governs the nature and use of the
land is of equal importance. The examination of the East
African Five Year Development Plans since In"ependence and the
analysis of planning and development comments by planners and
administrators show a close relationship between land law and
development planning. 1
 Often the planners plead for the reform
of land legislation to enable them to carry out their planning
duties and functions more efficiently and inplement development
2
schemes and projects more cheaply. 	 The Plans will usually
indicate that the Governments intend to propose alte:'ations and
amendments for the reform of land legislation so as to accord
with the wishes of the planners. In practice, however, neither
the pleas of the planners nor the intentions of the Governments
appear to demand the same priority or such detailed studies as
other aspects of planning and development. This phenomenon is
not peculiarly unique to East Africa. Other countries like
Nigeria, the United Kingdom, India and the United States of
America, experience it too. 3 It is also interesting to note from
the contents that most boo's and articles written specially about
urban planning and development do not always discuss the question
of land law in any great detail. In fact almost all omit it as
a topic deserving s ecial exninination except insofar as it is
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incidental to what they consider to be planning and development
issues. For example, flagman's "Urban Planning and Development
Control LawIt,.Heaps "An Outline of Planning Law", Haar's "Land
Use Planning", McLoughlin's "Urban and Regional Planning",
"Planning Law", Telling's "Planning Law and
Procedure", and Safier's "The Role of Urban and Regional Planning
4in National Development of East Africa", among others, do not
examine the influence of land law on the planning process. Two
reasons may be put forcard to explain this omission. First,
land is one of the traditional law subjects which have attracted
considerable written examination in the past. It therefore
tends to be ignored since it is said to be sufficiently immortal-
ised in so many other books. 5 Second, we have already noted that
an overwhelming number of the materials written on planning
and development is credited to non-lawyers. It is not surprising
therefore that it should continue to be regarded as outside
6their own fields of study.
Nevertheless, the feasibility and success of the planning
machinery and development programmes depend upon the availability
of land and the ease with which it can be acquired for develop-
ment. For this reason it becomes necessary to consider land
ownership and its usages as determined by the law of the land and
the attitudes of the people who own, use and occupy it. This
necessit-. can be elaborated by a number of examples and illustra-
tions. Urban planning and development needs to be financed. One
of the sources for such finance is the rates and taxes imposed
on owners and occupiers of urban land and property. It follows
that the ownership of the land and the property coupled with
the attitude ai-id influence of the owners may determine the wealth
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of this source. For instance it has been observed that,
"Absence of technical knowledge, undue influence or
a desire to avoid unpopular decisions which may
cosb them their seat in the next general election
very often leads to a reduction in assessment (of
rates and taxes) with subsequent loss to municipal
revenue •
From this it may be argued that it is desirable to examine the
law of land ownership if such a course might lead to the reduction
of undue influence on tax assessors or make the assessment less
related to political elections as for example, by creating
appointed instead of elected officials. The current Uganda
Five Year Development Plan notes that land tenure practices
affect the development of urban housing and the family's ability
to secure mortgage financing. 8 The current Kenya Plan notes
that physical planning is concerned with development which
involves the use of land. It then enumerates five main tasks
of tbe Town Planning Department as (a) zoning to minimise the
cost of municipal engineering, (b) to facilitate the movement of
people from home to work, schools and s1ops, (c) to reserve
areas of land for commercial facilities, (d) to prevent the
wasteful encroachment on agricultural land and (e) the expensive
extension to urban services caused by unplanned urban sprawl.9
It will be seen that inherent in each of these tasks is the
necessity to understand the mechanics and effect on land of the
existing law. The same considerition extends to industrialization.
Discussing the location of industries in Kenya, Gitao 1 ° has
observed that although Kenya is relatively less urbanised, a
very high proportion of the total of manufacturing industry
employment is concentrated in the urban areas and in particular
in }airobi and ombasa. It follows that the ownership and
control of land in urban centres is more important thrn in rural
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areas and is of vital importance in the consideration of planning
and development policies. This same observation is applicable
to all other major towns in East Africa.
The importance of appreciating land law as a pre-determinant
of planning and development policies and measures cannot be
over-emphasised. Stevens observed that in the then Northern
Rhodesia, now called Zambia, a well planned and deserved
development project failed to materialise because of land
legislation policies. A developer made a proposal to make an
investment in the colony worth more than a quarter of a million
pounds. This was a hig'ly desirable development. However, the
relevant land legislation at the time prohibited such development
in the area in which it was sited. The authorities were anxious
that the development should be implemented and decided to amend
the law. Unfortunately the procedure to do so could not be
legally gone through before the expiration of three months. The
developer became impatient and could no longer wait. He there-
fore moved his scheme to another part of the country. 11
 In
Motibai Nanji V. Thursid Eeium, 2
 an agreement had been entered
irto by the appellant and the respondent whereby the latter iad
agreec1
 to exchange her absolute oinership of some urban land
with rural land. The appellant wished to develop the urban land
in accordance with the then existing outline scheme of the
municipality. The respondent's rural land was a lease from an
African owner arid the relevant statute prohibited land deals
between Africans and non-Africans without special prmission of
the Governor. Both the appellant and the respondent were Asians
and their agreement concerned lan 1 owned by an African. The
appellant lost his appeal for an order of specific performance
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and the urban centre lost a development which had been planned
and for which permission had been obtained. It is submitted
that ad the .planners and the deveJopers in this case studied
the appropriate land legislation, a lot of time and money could
have been saved. In Miranhux v. Lu1e 13 , Smith J. held that,
".tny portion of land in Buganda which has been held
as Butaka under the Uganda Agreement, 1900, to a
member of the clan will be regarded as subject to
the customary rights of all the members of the
clan and cannot be sold."
•	 •	 •	 14Similar decisions were reached in M. A. Singh v. S. V. Kulubya
Manji v. l3egum and Kakungulu V. Sekiunga Estates 15 . The principles
pronounced in this series of cases show clearly that planning
and development proposals cannot be implemented unless they
conform to the existing rules of land law. In addition, concern
must be had toward the availability and cost of land for,
notwithstanding the s'arsity of population in the whole region,
urban land in the towns is increasine'ly becoming smaller for all
the developments and what is more1 11 land prices ar high and rising."1
For these reasons we find it necessary to examine the incidents
of land o -nership and holding in East Africa and to describe
the various policies and attitudes of the inhabitants to land use.
Section (b) The Systerris of Customary Land Tenure
Before the establishment of the British colanial aclrninistra-
tion, land in East Africa was governed by rules of customary law.
The extent to which these rules differed de pended on the social
structure, traditions and customs of a particular tribe or tribes
belonging to one ethnic group in the region. 17 However, in
spite of the many tribes inhabiting East Africa, three basic
systems of land tenure may be identified as hiving existed
before the colonial rule. The systems followed the type of
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political set-up any particular tribe had evolved for itself.
The first system prevailed in those regions which had traditional
and hereditary rulers or kings. The second system was to be
found in regions where there were no kings but the people
enjoyed some kind of central administration through powerful
chiefs or clan leaders. The third system operated in areas
with no central authority or where none of the chiefs had enough
authority to command the following and loyalty of the whole
tribe, It will be necessary to examine briefly each of these
systems.
Typical of, but by no means identical with the first
system was the land tenure which existed in the Buganda kngdom
of Uganda. Notionally, all the land in Buganda was owned by the
Kabaka or king. Anyone holding land in the kinTdom did so at the
Kabaka's pleasure. There were three kinds of landholding in
Buganda, namely, clan o.rnership, official estates and individual
tenancy. Though least in size, clan ownership was the most
important in Buganda and the Kabaka himself did not interfere
with it, considering that his pc right to the stool depended
largely on the consent of the clan heads. Traditionally, the
people of Buganda are divided into clans, each of which is
identified by a symbolic name of an animal. Every clan has a
clan leader, known as the Omutaka, the plural of which is
Abataka. The Abataka are the guardians of the clan's customs,
traditions and ancestral homes and tombs. Besides rendering
certain ceremonial services to the Kabakaship, the Abataka settle
disputes of a customary nature amongst the clan members,
including the determination of land and inheritance rights.
Each clan has within Bugandi an area of land which has always
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been regarded as clan land or Butaka. Every clan head occupies
Buaka on roughly the same principles as the English entailed
estate owner. He may not dispose of or alienate the Butaka.
The notions of flutakaship were explained and noticed judicially
by Guthrie Smith J. in the case of Miranbux v. Lule where he said,
"There have been from time immemorial certain
areas called Buaka and associated with one of
the clans • • • This land could not be taken
away from the clan • • • That was the universally
understood custom . • • such a custom being
certain and reasonable, and for the benefit of a
section of the public, namely the clan and having
been enjoyed since time beyond the memory of
man has the binding effect of law." 18
Moreover, every clan member, wherever he might be, has a customary
right to bury any deceased relative in his clan land. The clan
head had to be confirmed by the Kabaka after being selected by
niembcrs of his own clan. Constitutionally, all the clan heads
formed the college for the approval of the Kabaka's succession
to the Buganda throne. Because the Kabakas were so much aware
of the importance of clan heads they assumed the honorary status
of Ssbataka or the father of all clan heads 1
 This status
enabled the Icabaka not only to exercise general supervision over
clan heads, but also to evict them if they neglected or abused
their resporsibi]ities as Al jgjahazi v. J pmusiKibul a 19 and
StanislasMuwanya v.Lui_Sensui° clearly indicated. The clan
land is sacred and the most important aspect of it is the
ancestral tomb 1 It may only be used for cultivation and building
houses for the clan head and his family or those to whom he has
leased it.
The second category of landholding within Bugada was
the official estates of the chiefs. The customary administration
of the fluganda kingdom was perhaps the most sophisticated and
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developed throughout Central and East Africa before colonial
rule. The system was feudal in character and was founded on a
hierarchy of gI'eater and lesser chiefs, all of whom were
appointed and dismissed by the Kabaka. At the centre of the
administration were the greater chiefs, the Regents who assisted
the king in discharging the functions of the Treasury, the
Judiciary and Royal ceremonies. Then the country was divided
into counties known as Sazas, over which the great Saza chiefs
presided. These were assisted by lesser chiefs at the next
division known as gombolola and the miruka chiefs down to the
village head. Each of these chiefs, great and small, was
entitled to a certain portion of the land within his jurisdiction
to be held ex-officio under the Kabaka's royal prerogative.
This kind of land tenure was known as Obutongole. On the death
or removal from office of the chief, the land went to his successor
in title who was not necessarily his heir at law, since
chieftainship was not necessarily hereditary. Nevertheless,
the chief might have leased the land to his relations or given
licence to other people in the area to cultivate it, in which
event they r mained in occupation subject to the necessary dues
and loyalty to the new incumbent. Buganda was an over-administered
kin c'dom and as may be imagined official estates constituted
the largest part of the country. In ac1ition, there were royal
estates reserved for the Kabakaship and royal persons. As some
of the Kabakas were notoriously promiscuous and illegitima
did not carry with it the same stigma as today, these royal
estates were equally numerous and extensive. No tenant or user
of land could exercise a right of occupancy of cultiv:tion unless
he was prepared to be subservient to the overlord chief. Sub-
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servience involved not only giving loyalty but also the payment
of certain dues and the rendering of onerous services to both
the chiefs and the Kahaka, at the chief's command.21
The third concept of landholding in Buganda was based on
personal claims which materialised either through long occupation
or through confirmation of holding by the Kabaka or his agents.
Any land which was neither clan land nor Butongole could be
occupied by anyone who was later able to claim ownership by
prescription. Although customary law did not fix the time for
prescription, in rractice the claimant had to show that he had
been living on the land for some considerable time and that his
po3session was not successfully challenged by his neighbours.
Mukwaya gives another method by which this kind of holding could
be acquired:
"Both chiefs and peasants who had some access to the
king availed themselves of some opportunity to
have a permanent claim to one particular piece
of land recognised. It was common for a chief
early in his career to choose one holding for his
personal use as distinct from the holding in his
official use." 22
Occupation by rrescription or grant was less extensive than
official estates, but economically it was more valuable in that
the owner was free from the traditional duties of clan headship
and the political pressures of the official estate owners, and
more importantly, his land was both inheritable and alienable,
The second kind of land tenure was to be found in regions
which acce ted communal ownership of land. The land belonged
to the whole tribe or clan with the ccuncil of ciefs acting
as trustees and guardians of the land for the members of the
tribe or clan as the case may be. The tribe ci'imed the land to
the exclusion of other tribes or indivicuals • The members of the
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tribe had a mere right of occupancy. The occupancy lasted as
long as the land was under cultivation or was being positively
cleared for such cultivation or was waiting for another crop in
the process of crop-cultivation. In the event of there being a
dispute about the right of occupancy the chiefs, assisted by the
elders of the area resolved the matter. There were areas within
the tribal land where cultivation or settlement was not allowed.
These included grazing, ceremonial and hunting grounds. Sale or
leasing tribal land could only be effected with the consent of
the council of chiefs and elders. For instance, in Natha'ii
Anayav. nilsonKafunaanc1Dvalia 23 , the Court of Review held
that the sale of land in North Nyanza among the Abaluhya tribe
could only I.e valid if the customary law of obtainin the formal
consent td such sale by other members was obtained.
The third systeri of land tenure existed in the non-kingdom,
non-chieftainship districts of East Africa which did not possess
central authorities. Although the clan was still the most
important unit even in these districts, every family head was
the land authority within his family. He settled wherever he
wished and used the land in any manner he preferred subject to
common rights of way, grazing and ceremony. But for all intents
and purposes the head of the family owned the land as if he were
a proprietor of freehold under English law. On his death, the
land would be distributed among his relations in accordance with
local custom.	 1oreover, there was no bar against alienation to
members of other tribes and as a result of famine and other
natural scourges the members of the latter would emigrate to those
districts and beg to be given land on which they could settle and
cultivate. The consequence is that these districts possess some
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of the most fragmented pieces of land in individual holdings.
It is also a characteristic of' these areas that they tend to be
agricultural,' overcrowded and cosmopoiitan.24
In spite of the existence of different kinds of land tenure
in East Africa, there are certain common attitudes to land among
the inhabitants which prevail not only in East Africa but through-
out black Africa where customary law operated. Whether the land
was owned by the kin g , council of chiefs or the individual, what
the chief of Ijebu-Ode said about land would appear to be
generally acknowledged. He said,
conceive that land belongs to a vast family of
which many are dead, few are living and countless
members are yet unborn."25
In Gwanobi an n others v. Alidina Visram 2 , the members of the
tribe argued,
"The land belongs to God, and cannot be sold either
by an individual or by Liders of a tribe, and the
right to use the land is common to all members of
the tribe. On the other hand individual ownership
is recognized in the results of an
labours on the land. That is to say, ne can sell
trees nianted or inherited by himself and he can
sell the right to make use of a clearing prepared
by him for the cultivation of short crops, but in
neither case can he convey any title to the ground
on which they stand or which has been cleared for
cultivation."
Thus, customary law recognised the usufructuary interest vested
in the occupier hut not his ownership of the land. The question
of land o-nership in Africa under customary law has aroused
great interest among academic scholars. Some of these scholars
have had their views analysed or expressed in such publications
as Land Law 1eform in East Africa, I)enning Law Society Journal,
East African Law Today and a number of issues of both the Journal of
African Law	 and the East African Law Journal. 27
 Obi
summarises this question when he states that,
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"The truth is that every legal system allows to
individuals and groups certain rights and interests
in and over various forms of property. The quantum
of these rihts and interests varies with the
naturc of the subject . . • Where the maximum
bundle of rights and interests allowed by the law
is in the hands of the same individual or body
that person or body is said to own the subject
matter in question."28
Writing on cutornary land tenure in Kenya, Mama29 says,
"Land Tenure in the African tradition is a very
complex problem involving a variety of attitudes
and long established codes. Atone extreme there
are tribes 111cc the Masai. and other pastoral
peorles, which conrol large areas of land as
common property under the customary law . • . At
the other extreme some tribes have recognised for
many years inc'iv±dual rights to land.. . . The
Kikuyu, for exmple, have for generations
recognised a form of outright family ownership
of arabic land although they have always regarded
grazing areas as communal."
however, this view would seem to be contradicted by Njega's
observations in the journal of the Denning Law Society.30
Examining customary Land Law in Tanzania, Hamersley argues that,
"There is considerable variation in such customary
tenurial practices, the foundation of all being
usufructuary rights or the right of a man to a
piece of land for as long as he uses it. The
degree of sophistication which pertains in different
areas depends very much on the concentration of
populati on. "ji
On the other hand, both President Nyerere and Professor James3
seem to differ from this approach in their reasoning and
interpretation of the Tanzanian customary law of land. Kato has
supplied us with yet another definition of o nership as understood
in Ghana. Apparently there it is said to denote, sometimes,
"What is, in effect, absolute ownership, at other
times it is used in the context which indicates
that the reference is oily to rights of occuiancy
or in accordance witi the relevant Native Law and
custom in the area concerned."33
In spite of the fact that the Duganda custon'ary tenure was
relatively longer established before the advent of the colonial
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administration and in spite of its attraction to Scholarly
writers, the interpretation of its notions has always varied not
only among expatrJates like West, Gutkind, Read and Ilydgn but
amongst indigenous writers such as Nkambo-Mugerwa, Mukwaya,
Obol-Oci-ola and Butagira. 3	We shall therefore add to these
different views of ownership our own definition which describes
it as the right or bundle of rights to use a particular piece
of land for shelter, subsistence, or economic gain to the
exclusion of others without the payment of any dues or rent. It
is immaterial whether this right is vested in an individual, clan
or tribe or whether it is absolute or dependent or indeed whether
it is for life or inheritable,
Apart from ownership there is the question of whether
customary land law recognised planning and development. We have
stated that the right of prescription was exercisable on condition
that the claimant had entered and occupied the land. Obviously,
one could not claim a virgin forest without showing evidence of
cultivation or building huts or growing recognised plants. In
effect prescription was dependent on development of the land.35
One of the incidents of tenure in all the systems described
herein was that the occupier of the lani maintained pubflc paths
passing through his land an public wells as well as all the
other spaces dedicated to the general public. In the event of
water wells drying up during drour'hts or grazing grounds becoming
exhausted both the chiefs and elders of the tribe or clan called
meetings to plan for alternative lands nd grounds. The merits
and demerits of alternative choices were invarab1y discussed at
public meetings. Penwill refers to this developinont when he :rites,
• . It is invariable and established practice
that lie must be allowed to take his planted annual
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crops, be given reasonable time in which to move,
and be paid for any improvements he has made on
the land - unless the landlord can show that he
publicly stated his disapproval of tiese improvements
being m,ade, in front of' the local elders before
the work was begun."36
Among the Kamba, anyone may hang his honey barrel anywhere in
any tree in unoccupied land provided that it is not already
taken by some other person. Thereafter, no one else may hang
his barrels in that particular tree without permission or do any
act likely to disturb the bees. The right to hang barrels in
the tree vests in the original user who is recognised as a
developer of bee farming. 37 The same custom prevails in South-
Western Uganda. In AmoduTijaniv. Secretary of South'rn
Ngeria 8 the claimants proved development of the land by showing
that the inhabitants of the village on or adjacent to the land
from whom he regularly received customary tribute for the use
they made of the lands in question, collected palm nuts from
the palm-swamp, caught mud fish and cut mangrove wood from the
mangrove swamp. In addition, oil was extracted from the palm
nuts and sold. Some of tae mud fish was prepared and sold in
the market, while the mangrove wood was converted into charcoal.
As regards the grass, the goats from the village grazed on it.
It may be wondered what this description of development
under customary law has to do with modern urban planning and
development. The point to be made is that as more and more land
becomes required for the urban centres it will be acquired from
areas where the mode of living and the attitude of the inhDbitants
are radically different from what modern policy-makers and
planners expect. They may have to be knowledgeable about
customary development if they have to sell and legitimise tieir
own thinking about t}e subject. As towns expand and more rural
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people migrate to them, the majority of the urban dwellers will
be people who are used to the concepts of custoniry land tenure
and its rules of development and the main question may be how
those concepts and rules can be translated into the modern
principles and notions of planning and development. This is why
it is important to analyse land law, both customary and legislative.
Another characteristic of customary land tenure was the
fragmentation of land holding. By fragmentation we mean the
customary or legal division of land in such a way that over a
given period of time that land is in such multiplicities as
there are owners thereof; or alternatively the acquisition by
an individual of ownership of parcels of land interposed or
sandwiched beti-een and appurtenant to land belonging to several
or more owners and scattered over a given locality. Some writers
define the former as sub-division and the latter as fragmentation.39
In those systems of customary tenure where an individual is
entitled to claim any piece of ground provided it is not already
occupied by others, fragmentation is extensive. The claims must
be of natural user such as building a house, cultivating crops or
grazing cattle, except that with regard to the latter the claims
were usually temporary. Moreover, the fact that one had decided
to settle, say, in place A, did not prohibit one from making
developments in place B provided that place was unoccupied. An
individual might construct a house in place A but if the land
was not suitable for the crowing of simsim he was entitled to
grow it in place B. If the land in B was not fertile for the
growing of yams and land in A was ,the residents in P were entitled
to grow their yams in the lattr nlace provided that the residents
there had not exhausted all the land. There was no question of
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earmarking the land for future use unless it was related to the
rotation of crops. Thus, anyone within the clan or tribe was
entitled to build, cultivate or graze his cattle anywhere within
the clan's or tribal land. A resident could stop anyone from
grazing his goats on growing simsim but had no right to do so in
respect of unoccupied land. This was one of the reasons why
rer'istration and enclosures of land were later resented and
unappreciated. In this type of society the question of where
boundary began or ended was not so important. The knowledge
required was whether or not a particular piece of land was free
from any developments for the time being. Hence the question,
"Is the cotton growing in the back yard of your house yours?" is
not always answered in the affirmative. In this system, a fertile
piece of land is likely to be claimed by several persons, each
with a custoriary right to use it, thereby culminating in multiple
plots. The land v'not divided according to the needs of the
community, but more often than not, according to the needs of
the individual. 0
In all the tenures of a customary nature both economic
factors and the rules of ineritance led to a further fragmentation
of the ltnd. By tradition, a son is entitled to a portion of
his father's land. Usually this iortion is not sufficient for
his needs and as many relatives and neighbours as have land of
their own will give him marriage gifts in the form of land. Since
these relatives anJ neighbours are by no means near one another,
the portions uhich eventually come under the ownership of the son
will be scattered over a large area. Another custom which
prevailed in some tribes was the institution of blood friendship,
known in the western region of Uganda as Mukago.
	 A party to
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the Mukago was under a moral duty to give his blood friend part
of his land, if he had any, especially if the latter was destitute.
In some cases the obligations to a blood friend were much higher
than those owed to natural relatives and the duty to give land
prevailed notwithstanding that the giver might not have enough
land to distribute amongst his own relations. Similarly, on
the death of a man it was expected that his source of 'ealth,
in this case the land, would be distributed fairly among his
dependents. Fragmentation would become greater in the event of
the deceased being survived by several widows and a number of
children. To complicate matters further the land would be
distributed not merely according to size but also according to
use and fertility. For example, a man dies, leaving five
surviving sons and five acres of land. Supposing that the land
is not situated in one place but five, each suitable for building
purposes and growing maize, millet, potatoes and peas respectively.
Each acre will be divided into five Fortions so as to give every
son an equal chance to build and grow whatever crops flourish in
the various places. Thus, following his death, the man's five
acres will have increased to twenty-five separate portions of
land. The sub-divisions likely to occur in the next generation
can only be imagined. l riting on this aspect of land tenure
in Kenya Homan states,
t S 1 ccession on death still follows the old law and
custom rigidly as regards immovable nroperty, all
a man's heirs are entitled to a share in the land."2
It is not surprising therefore that w 1 ien the modern nlanner
begins to ascertain the ownership of customary land and to
consider who is to be compensated under compulsory acquisition
he faces a formidable task. When the land is so fragmented it
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becomes almost impossible to plan any extensive development
project since it is impossible to know beforehand whether all
the owners and occupiers, wherever and whoever they may be, are
agreeable to the proposal. With so many landholdings interlocked
it is not easy to conclude negotiations for planning and develop-
ment purposes or to discover who should be heard or compensated.
To some extent this state of affairs continues to exist side by
side with legislative measures introduced with the advent of the
colonial administration and since the Independence of the East
African countries, which are examined in the second part of this
chapter.
PART II: COLONIAL AND PCST-IITDEPENDENCE LAND LPWS AND POLICIES
Section (a): The Colonial Experience
Five kinds of landholding may be discovered as having
existed during the colonial administration of East Africa. They
were the Nailo land. tenure created srecially for the kingdom of
Buganda, the lands reserved or to be reserved for the develonment
of towns and munici palities, freehold land created mainly for the
non-indigencus ponultions, Crown land and lastly, land reserved
for the incJigenous tribal. communities.
In Uganda the colonial administration concluded the 1900
Agreement with the Buganda kingdom and inter alia, puported to
preserve the customary land tenure which we mentioned e rlier as
pertaining to the areas with 1cindonis. In form and practice, the
provisions of the Agreement took a completely different line from
both the original customary land law as understood in Buganda and
the colonial practices which had hitherto applied to other
territories of Central and East Africa. 	 Of the original tenures
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only the official estates were recognised. However, these were converted
into private estates of those chiefs who happened to be in power at the time
of the Agreement. The clan heads were largely ignored and the rights of
the peasants were degraded to tenancies at will from the landlords. The
best arable land was selected and taken over by the Kabaka, his family and
the greater chiefs. Certain lesser chiefs and some individuals who had
acquired holdings under customary prescription had their titles recognised
and incorporated in the Agreement. Each of these holdings was defined as
a Kailo estate.
The Agreement did not define the type o± tenure it bad created. It
simply called it Nailo land. The word Mailo is derived from the English
mile or square mile and. is now adopted in Buganda to indicate an estate of
land owned otherwise than a tenancy. The nature of the holding and the
incidents of user show that the Nailo land is owned on the same principles
as English freehold even though there are certain restrictions on the power
to sell such land particularly to non—Africans. The Kailo land is
transmissible through succession and sale and. over the years it has been
sold or willed away in such a manner that there has been considerable
fragmentation of the original grants. The 1900 Agreement was fcl3owed by
intensive survey and demarcation of all the land in the kingdom, estimated
at 19,600 square miles. The bulk of this land went to the Kabaka, his
family and the chiefs. Private landowners who were relatively few were to
receive the estates of which they were already possessed and which were
estimated and computed at an average of 8 square miles per individual.44
Her Majestys Government reserved for itself all forests and mineral
rights except that in the case of the latter the individual Mailo owner
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wa entitled to a percentage of the proceeds if the minerals were found
in his land. The issuing of land. titles to individual claimants commenced.
in 1909 and has continued in operation ever since. The grant o± land
titles is governed by the Registration of Titles Act which applies to the
whole of Uganda notwithstanding that only few areas outside Buganda are
afTected 'by the provisions of the Act. In 1907 a Committee was set up to
consider land tenure in Buganda and its report recommended that Nailo land
tenure should be defined by native law. As a result, the Bugarida Lukiiko
or Parliament passed the Possession of Land Law, 1908, which, inter alia,
protected. African landowners against non—Africans by prohibiting transfer
of land. owned by the former to the latter without approval from the
relevant Minister,
However, Mailo landowners were permitted to sell land. to Ugandan
Africans or give it to them in the form of a gift or legacy provided that
the disposal is made in writing. Easements in Nailo land were preserved
as follows:-
"(i)(h) Any person who becomes the owner of Mailo, let
him not think that he alone is the owner of
the old. roads on it which the people 'nave
used of old, let him not think that he has
become the owner of running waters which were
drawn by people long ago, and of springs and
ponds hich people have drawn of old .
The owner of a Mailo will not be permitted. to
prevent any other person from herding cattle,
goats or shcep or other animals on waste or
uncultivated. land on his liailo until it is
fenced. "45
The Law also reserved, the right of public authorities to construct works
and. lay roads for the benefit of the general public. In particular
section 3 of the Law provided that,
"(i)	 Lukiiko may cause wells, tanks, reservoirs,
pipes or other works for the supply of water
for the benefit of the public to be constructed
or installed and maintained on any Mailo.
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Compensation shall be given for the disturbance
of growing crops or buildins, and due regard
shall be had to the interests of such owner so
as not to cause unnecessary interference with
his enjoyment of the land."
Subsections 2 and 3 of the same section imposed penalties on
Nailo landowners who either damaged such installations or works
or who denied access to any member of the public to the facilities
created. Neither the Agreement nor the Possession of Land Law
dealt with the rights of Bataka and the peasants. With the
introduction of a cash economy and the growing of cotton and
coffee, the landlords in Buganda began to exploit the peasants.
The customary tribute known as Busulu was converted into money
and in addition, the Mailo lando ryners began to demand other dues
from their tenants. Of the new situation Richards wrote:
"The chiefs, now commonly referred to as landowners,
retained much of their old power, their rights to
allocate land, their authority over their
now described as tenants, and their position in
the political councils of Buganda. They could
still demand services from their peasants, and
when cotton was introduced at the beginnin of the
century and peasants asked for extra land on which
to grow the new crop, they began to levy toll on
the cotton grown under the title of envujjo. They
seem also to ::ave made other demands considered
excessive • " 46
Thomas and Siencer47 also observed that the landlords used. to
demand one out of every three bags of seed cotton harvested. The
peasants objected to this form of exploitation and wit the clan
heads as their chami)ions they began to press for reform measures.
The landlords, having become accustomed to the advantages of
individual onrship, resisted the peasants' claims. The
controversy raged on for so'ie years until the Bataka agitation
of the 1920's w'ien the colonial government was compelled to
intervene. After convincin the Mailo landowners that thcir
rights under the 1900 Agreement would be preserved, the government
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persuaded the Lukiiko to pass the Busulu and Envujjo Law under
which the rights and obligations of the respective sides were
recognised an1 ,uaranteed. The peasants acquired greater
protection under the new law than they had hitherto enjoyed under
customary law:-
"In law the security of the peasant is greater than
it was before, since he is protected against
arbitrary eviction; the chief can no longer
plunder his possessions, and his obligations are
defined by law which fixes the landlord's share
of economic crops at a much smaller amount than
that which some chiefs had previously demanded.
At present some landlords go to the limits of
their legal rights, but many of the older chiefs
do not exact their full dues. Peasants who
complain of oppression usually say that it would
be no use moving because all landlords are alike;
but others will tell one that they have left a
landlord who 'treated them badly', and on inquiry
the ill-treatment will prove to have been a pressing
demand for rent.htLi8
The annual rent for Mailo land was permanently fixed at ton
shillings per annum, and apart from the customary duty to give
respect to the landlord and the requirement for a sri-all sum to
be paid in res pect of acres or parts thereof put under cultivation
of economic crops, the peasants enjoy the right of undisturbed
occunancy. The landlord has the power to allot holdings on his
Mailo as was decided in the case of Matovu v. Ia and_Anotier.
Eviction of the tenant must be in accordance vith the reasons and
procedure laid down in the Busulu and invujjo Law. In accordance
with the decision inKiw-nukav.Yakku 50 , the landlord has a
reversionary interest in the tenancy subject to the tenant being
succeeded by his heir at customary law. He also has the right
to establish his official residence on his Mailo land. In
exercising his rights, the landlord must have rerard to the
preservation of the rights of his existing tenants. Consequently,
as long as the tenant observes the obligations under the Busulu
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and Envujjo Law, the landlord is powerless to remove him from his tenancy
which is known in Buganda as Kibanja. The law was an important measure
in that it established, on a permanent basis, a legal relationship between
the Mailo landowners and the peasants. 51 Unfortunately, the political
success of the measure was not complemented by the possibility of economic
development of the land. Apart from certain abuses of the system by a
small number of the landlords who demanded high and illegal premiums as a
pre—condition to granting tenancies, the law operated to the detriment of
the landlords. The rent and other tributes remain static notwithstanding
that the economic realities of the situation demand an equitable price for
the land. Some of the more enlightened landlords succeeded in buying out
their tenants but where the numbers of the latter were greater in one Mailo
estate the compensation price acted as a deterrent. Nor could the tenants
themselves develop the land since its use was limited to cultivation. In
any event, the landlord was reluctant to authorise other uses because the
system did not entitle him to have a share in the accruing profits from
such other uses.
Thus, from both the point of view of the landlord and of the tenant,
Mailo land is heaviJy encumbered. It also encourages the demand for
illegal, secretive and indefinite premiums for the grant of tenancies at
the usual tribute. For example Baydon52 cites examples of these illegal
premiums where a grant of a plot on virgin bush or in a forest or swamp
fetched anything up to 500 shillings and a plot of arable or cultivated
land up to 2,000 shillings in illegal premiums. Despite these disadvantages,
the system was responsible for what Mukwaya has described as the stability
of the society in ]3uganda. It also enabled the Africans to coinivand the
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dominant position in the agricultural economy of the country,
founded on peasant farming.
With regard to the rights of' the Bataka, the first leading
52aauthority which clarified the position was Kasbante v. Kaira.
The question to be decided was whether Kaira, the head of the
Buffalo Clan, had a right to mark out land as his Mailo under
the 1900 Agrcement from the Clan's Butaka. It was held that as
guardian of the clan land, Kaira had this authority but only
insofar as he would use it personally without the power to
transmit or sell it or dispose of it without the consent of the
Kabaka. Li a later case, Fazaldiniiranbuxv.__SirnoniLule53,
Guthrie Srth made a reference to the Buganda Native Chief Justice
and the Lukiiko Court as to the meaning of 'butaka' and received
a certificate of clarification. Among its directives were the
following: that butaka was land held by right of birth, that
the Kabaka was the supreme ruler of all Bataka and that the
Mutaka or clan head had the right to look after the clan land,
to receive rents from persons on the land, to sell trees which
are there, and the fruits and things found therein. In addition,
he had the power to settle all disnutes arising out of the land
and members of the clan had the right to select their own clan head.
The learned judge accordingly held that the custom was
certain and reasonable and I3utaka could not be sold out of the
clan or be taken in attachment, However, this decision was
criticised by Gray, Ag. J. in 1933 when he said,
"I will assume for present purposes that the land in
question is butaka, by which I mean that it is the
ancestral burial ground of members of the defendant's
clan, and for that reason was by the ancient cu5 born
of the Buganda not alienable to persons who were
not members of that clan. Fazaldin Niraribux v.
Simoni Lule (3 U.L.R. 101) is an apparent authority
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for saying that such land is still inalienable
outside the clan, but I am strongly of the opinion
that that decision calls for reconsideration. One
has only to look at the land legislation passed by
the Baganda themselves to see that more than
considerable doubt is thrown on the correctness of
the decision. If the provisions of any law are
repugnant to the continued existence of any custom,
that custom must be treated as abrogated and
destroyed, even if the law does not expressly
abrogate it in so many words. Examination of the
land legislation passed by the Native Government
for the Baganda of Buganda clearly shows to my
mind that customary butaka no longer exists.t54
5c
Gray's decision was in Timoni Nwenge v. Serwano Nigade and its effect
was to equate Butaka with Mailo land as far as the clan head was concerned.
Subsequent decisions on butaka have tended to follow Mwenge v. Migade
rather than Miranbux v. Lule and the result has been that while clan land
continues to be important for clan burials and ceremonies, for all intents
55a
and purposes it is the Mailo land of the clan head.
The system of Mallo land was extended to the other kingdom districts
of Uganda particularly with regard to the king's holdings and the land
belonging to royal families, the chiefs and notable private individuals.
The rights and obligations of the landlords and tenants were governed by
local laws of those kingdoms which were modelled on the Buganda pattern of
laws. It is to be appreciated that with the considerable extensions of
urban centres in these regions which have occurred since Independence a
large part of the urban planning and development will have to be reconciled
with these laws - hence, the importance of' discussing them at this stage.
The second type of land in East Africa was said to consist of areas
reserved for town and municipality development. Pre-colonial East Africa
did not possess any urban centres of importance. Those that existed were
to be found on the coastal belt established by Arab traders or inland as
market places. 56
 Apart from these, the indigenous population lived in
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clustered villages of homesteads and cultivated the land according to
traditional customs without the sophistication or necessity to found
urban agglomerations. On the other hand, when the colonial administrators
arrived they realised that their mode of living and the economic
development that would follow required and would inevitably lead to the
founding of towns and urban authorities. Consequently, wherever they
established a government administration plans were effected to prepare
for the development of an urban environment. The plans called for the
reservation of the land surrounding or adjacent to administrative posts.
In all the three territories the Governor uas empowered to declare
any area a town or municipality, to assign a n3me to the area declared
and to define and alter its boundaries. Further, according to the
provisions of the Crown Lands Ordinances in force in the three territories
once the Governor declared the town or municipality, all the land within
its boundary became Crown land which the crown would automatically lease
to the relevant town or municipality council kown as the controlling
authority. 57 The Council would then be empowered to develop the land for
its own purposes or to sub-lease it to individual developers or residents.
The Crown Lands Ordnance contained a provision to the effect that
"Notwithstanding any law or custom to the contrary,
it shall be unlawful for any person to occupy any
crown land within the boundaries of any township
or trading centre unless such occupation is in
purauance of a valid licence or lease which in the
case of a licence has been issued by the Governor
and which in the case of a lease has been granted
by the Governor or by a person who is in occupation
himself pursuant to a lawful lease or sub.-lease."58
As recently as 1969 this provision was invoked in the case of the 	 yQ
Paulo Ochido and. Another. 59 The City of Kampala sued the
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defendants on the ground that they were in unlawful possession of Plot
16 of central Nakawa, a suburb of Kampaa city. It was argued on behalf
of the second defendant that he had been leased a tenancy of Mailo land.
and had continued to pay rent in accordance with the Busulu and Envujjo
Law since 1954. however, the court found that at the time the land was
'Jeased' Nakawa was within the jurisdiction of an urban authority and.
since the defendant was unable to show that he had obtained licence or
lease as the basis of his occupation, his possession of the plot was
unlawful, and the land reverted to the Council without compensation
eubject to counsel's arguments with regard to mesne profits or any other order
against the defendants.
It follows that all the land in townships thioughout East Africa with
the exception of town2 in Buganda, was the property of the Government
which was developed and controlled by urban authorities. However, the
land acquired or earmarked for urban centres was not sufficient for the
future expansion of the towns necessitated by the increase in population.
The colonial administration regarded urban centres as being for non—
African residents, notwithstanding that in every town, municipality or
trading centre they were overwhelmingly outnumbered by the indigenous
population. Tha area surrounding the town or trading centre ccntinued to
be occupied by the Africans in accordance with the customary tenure
system, or in the case of Buganda, under the Mailo land system. For as
U
Thomas and Scott observed in 1935 in reference to Uganda,
"There is no evidence, hoiever, of a tendency on the
part of the natives to congregate in the townships
. . . The native is fundamentally a peasant, what-
ever his rank or stage of education may be, and
neither understands nor has any sympathy with a
manner of life which is not intimately connectea
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with land."60
This statement	 reflects	 the official policy in
limiting the land acquired for urban development during the
colonial period but as we shall see the policy was short-sighted
and would create more problems for future planners.
The third type of landholding was that designated as free-
hold. The Crown Lands Acts also authorised the Governor to make
grants of land in freehold. Under English law, freehold is that
type of estate which fulfils the conditions of a fee simple
absolute in possession. This has been described in English law
as the most ample estate ever known to man. The owner of such
an estate has in theory complete freedom to transfer it either
inter vivos or by will and may use or abuse it in any manner he
chooses. Although the old English feudal notion that the overlord
of all land is the King still survives it can be said that for
practical purposes the holding of a fee sim;le amounts to
absolute ownership. In practice, however, the rights of a fee
simple owner are subject to certain rights and interests of both
individuals and the public generally. In Tanzania a form of
limited freehold was created under the German occupation, preserved
by the British mandate administration and abolished by the Free-
hold Title (Conversion to Government Leases) Act of' 1963.61
Since therefore no modern planner is ever likely to face the
question of freehold proprietors there is no need to discuss
them in detail in. respect of Tanzania. In both Kenya and Uganda
there is some freehold land, albeit noi subjected to a number
of restrictions introduced since independence so as to make it
radically different from that prevailing under English law.
Writing on land law in Kenya, Nkambo-Mugeria states,
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"Until recently the Statute Book of Kenya had
about the most extensive enactments concerning
land rights in East Africa, extending from the
Orders-in-Council promulgated on the imposition
of British administration over the area to the
latest enactments designed to foster a sense of
individual proprietary rights by means of
adjudication and registration of interests in land."62
Although the grant of freeholds in Kenya was extensive esnecially
in areas known as the "White 1-lighiands", in Uganda it was limited
to few plots in the Kampala area and to the farming lands outside
63the main urban centres.	 In both cases the grants of freehold
land were subject to rigid regulations of development. Failure
to develop the freehold made it liable to forfeiture to the
Crown. Nkambo-Mugerwa doubts whether this forfeiture was ever
exercised against the European settlers of Kenya and sees it
rather as a bar against the entry of non-Europeans to the Highlands
who in any case might not have had funds to develop the freeholds.
however, there is evidence to show that in Uganda the forfeiture
provision was sometimes invoked against freehold owners who had
failed to develop their land in accordance with the terms of Lhe
grant. 63a
There were other types of freehold land not designed
specifically for non-Africans. For example, in U r anda land
which had been granted or donated to church missionaries and
other religious organisations was converted into unconditional
freeholds. 6	It is interesting to note that all major religious
denominations in Uganda possess church, mosque or missionary land
in almost all the towns. The governing bodies of these
religious denominations have either developed these lands them-
selves or leased them to independent developers some of which
are government cor porations. There was also lan d known as
ative freehold • The nrovisions of the Crown Lands (irdinance
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nd other land regniations stipulated that any other land which
was neither crown land nor tribal communal property could be
registered by the natives if they proved tiPtat they had habitually
Lived there and occupied it in accordance with local custom.6
Few inhabitants bothered to be so registered and apart from a
few titles the land became the property of the crown. Again,
in view of what has been said, tative freeholds tended to be
outside urban centres. Apart from outright grants, the Governor
was permitted to sell plots in crown land. to private individuals
on condition that the land sold was occupied within a specified.
period and developed according to stipulated conditions. It has
been observed by one writer that the obligation to register all
grants or sales in fee simple and leasehold succeeded in bringing
onto the Land Registers all privately o'wnea lands not held.
according to kfrican Jaw or custom. 65a
Elsewhere the land was formally declared crown land. 66 This
was particularly the case in areas where the colonial adinIstra-
tion had found no central tribal authority with which to
conclude agreenents or where it was in the interests of the
administration, as in the case of enya, that no snecial native
tenures should be recognised or created. It was perhars
unfortunate that this should have taken place in the non-kingdom,
non-chieftainship districts where some kind of indivi.ual owner-
ship had existed under customary law which could have led to art
easy and formalised individual proprietorship of the land. It
is to be noted that the land was declared to be crown land
notwithstanding ti-tat it was inhabited by the indigenous population
who, moreover, had occupied and cultivated it from time immemorial.
They therefore continued to do so according to custom without
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understanding or caring about the new status given to their land.
In both Uganda and Tanganyika the colonial administrations took
cognisance of this fact by declaring that
"Any crown land occunied and cultivated by natives
will he as secure from alienation as if protected
by title deeds."67
The security of occupancy was subject only to the requirement
that the natives prove the custom in default of which they had
either to register their claims under the Registration of Titles
Ordinance or obtain a licence or lease in accordance with the
provisions of the Crown Lands Ordinance. In Kenya, however,
Africans occupying crown land were regarded simply as tenants at
will. This view is reinforced by the judgment in Gatliomo v. Murito
in which it was declared,
"The effect of the Crown Lands CrcJinance, 1915 arid
the Kenya (Annexation) Order-in--Council, 1920 and
of the 1'ienya Order-in-Council, 1921 was 'Inter alia'
to vest land reserved for use of a native tribe in
the Crown and consequently all native rights in
such reserve land whatever they were under native
customary law d±sapeared, and natives in occupation
of such crown land became tenants at will of the
Crown. 1168
It was not until the enactment of the Native Tribunals Ordinance
in 1930 that African rights to land in a crown reserve came to
be recognised. The effect of this Crdinance was declared in
Stanley Kahahu and Others v. Andrea ainjo and the Attorne y
-Geherol 69 as allo l ?ing Africans to occupy the land according t
native law and custom except that the alienation of such land
would still be governed by statute - in this case - the Native
Lands TrLlst Ordinance. 70 In 1939, another statute directed the
various county couriciis in whom the natves' trust land was
vested to hold it for the persons who ordinarily resided on the
land and to give effect to their rights, interests and benefits
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arising under customary law.
In all the three territories land held under customary law
or in native reserves could still, be acquired for a public purpose
or for economic development. For instance, the Kenya Trust Land
Ordinance of 1939 authorised the county councils to alienate
trust land for periods not exceeding 30 years. The policy paper
on land in Tano'anyika issued in 1953 stated,
"The essence of the . . . policy is that, while
African interests in the land are to be carefully
safeguarded and while adequate allowance is to be
made for the natural increase in population over
the years so tat overcrowding does not result
through lack of adequate land, the economic develop-
mert of the territory must be furthered by the
allocation of available land for non-African
agriculture and enterprise generally. "71
Similarly, section 33 of the Uganda Crown Lands Ordinance provided
that,
"The Governor may sell or lease areas of land upon
which there are Africans, but Africans actually in
the occupation of land comprised within the areas
sold or 1e-sed at the date of such sale or lease
shall be permitted as of right to continue in
occupation of and to cultivate such land until
such arrangements as shall be aiproved in writing
by the Governor or other officer de puted by him
shall have been made and carried out for the
removal of such Africans to other areas equally
suitable for their occupation, or for the payment
to them of comiensation."72
In the 1950s experts began to urge the East African colonial
administrations that economic development demanded that customary
land tenure should be abandoned in - reference for individual
holdings on the En].is'i pattern of fee simple. In Kenya, the
Carter Land Commission73 had advocated reforms towards individual
land owners ip in 1933 but the subsequent Native Lands Trust
Ordinance made no provision for ndiv-idual titles to lend. In
1 95 / i Swynnerton produced a paper in which he highlighted the
urgent need, from the agricultural development poine of vew,
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to take active steps to furnish each African farmer with an indefeasible
title to his land. He argued that,
"Every African fanner must be provided with such
security of tenure, through an indefeasible title,
as will encourage him to invest his labour and.
profits into tie development of his farm, and as
will enable him to offer it as security against such
financial credits as he may wish to secure from such
sources as may be open to him."74
He also recommended a process of consolidation of fragmented land units
and the creation of a special court to determine disputes arising out
of the process. The Kenya Government accepted the principle of the
Swynnerton Plan and began to issue African farmers with individual titles
to their holdings.
Neanwhile the Report of the East African Royal Commission was
published in 1955. The Commission had observed that
"the policy of leaving African Land. Tenure to continue
for the most part under customary influences has not
always led to the inlividual security demanded by
modern economic conditions."
and therefore they had recommended that
"policy concerning the tenure and disposition of
land. should aim at the individualisation of land
ownership, and at a degree of mobility in the
transfer and disposition of land. which, without
ignoring existing property rights, wil]. enable
access for its economic use."75
The publication of the Report was followed by the 1956 Arusha Conference
on African Land Tenure in East and Central Africa which reported, inter
all a,
"It will he clear from what we have said In the
preceding section that we consider that Governnents
would be well advised to encourage the emergence of
individual tenure in areas where conditions are
ripe for it."76
Having Telcomed the Swynnerton Plan it was hardly surprising that
the Kenya administration should be pleased to implement the subsequent
recommendations and implementation was put into effect by two statutory
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measures, namely the Native Land. Tenure Rules and the African Courts
(suspension of Land Suits) Ordinance, both of 1956. The Ordinance was
later altered and first renamed Native Land Registration Ordinance and
then Land Registration (Special Areas) Ordinance and both the rules and
the Ordinance as amended continued in operation until independence.
In both Tanganyika and Uganda the advocacy for land consolidation through
registration of individual titles was largely a failure. In Tanganyika,
African leaders rejected private ownership of free-hold as being alien to
African law and custom. But more importantly the rejection was based on
the political and social conditions prevailing in the country at the
78time.	 Traiisfers in freehoi.d were always at the expense of African
occupiers who in the process were deprived of lands necessary for their
existence and therefore "in order to survive became workers for the
settlers." 79 The system was therefore associated with colonial
exploitation and domination.
In spite of the fact that the proposals were related to individual
ownership of land by the Africans themselves leaders like Nyerere were not
prepared to acccpt. exploitation of any form whether it was by Africans or
non-Africans. When the Panganyika colonial administration published its
proposals for extending the freehold system to Africans, Julius Nycrere
wrote a pamphlet in ihioh he gave a brief but lucid ox-position of the
African conception 01' land holding. He then vent on to oppose any plan
desied to introduce individual omership in the following terms:
"Once you give land to a person to use as he would
use his own house, then you cannot prevent him from
using it as he likes . . . If people are given
land. to use as their pro perty, then they have the
right to sell it. It will not be difficult to
predict who, in fIfty years time, will be landlords and
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who the tenants. In a country such as this,
where generally speaking, the Africans are poor
and the foreigners rich, it is quite possible that,
within eighty or a hundred years, if the poor
African were allowed to sell his land, all the
land in Tanganyika would belong to the wealthy
immigrants. But even if there were no rich
foreigners in this country, there would emerge
rich and clever Tanganyikaris. If we allow land to
be sold like a robe, within a short period there
would only be a few Africans possessing land in
Tanganyika and all others would be tenants."SO
With the cond.emnation of the Bystem by the African lead.ershi ,
the colonial administration found difficulty in implementing it.
By the tune freeholds came to be abolished by the same leadership
after independence the majority of' freeholds were still those
created under the German occu pation of' the country. It would
seem however, that Tanzanians generally did not have the same
dislike of' frecholds as shown by their leaders. writing in 1965
about "The Concept of Customary Sale of Land Today" Nunoru observed
that for conomic reasons there was a great desire among certain
tribes of Tanzania to have individual ownersin of land.81
If rejection in Tanganyika was through the campaign of
local leaders, in Uganda it was partly because of the attitude of
the people and partly because of lack of' administrative machinery
and political drive. The fri can leaders in Uganda had welcomed
the East African Ro yal Commission Re'or mainly because of the
influence of Nailo tenure which had been in existence since the
turn of the century. The policy in Uganda was to introduce the
system of' individual landholding in the more populated areas of
the country.b2 The scheme was handled by an African member of the
colonial administration who was supported by other African
members of' the Legislative Council. Thus, froni the beginning the
scheme was founded on represcntativelgitiniacy. Nonetheless it
did not succeed as the administration had ho ped. There was not
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sufficient time allowed to educate the people affected as to the
advantages of the scheme. Consequently many people were hostile to it
because they thought, quite rightly from their point of view, that it
was a manoeuvre by the government to get more taxes. The government was
charging a survey and registration fee at the time and. it was indicated
that land titles' vould in future form the basis of land taxation. 83
 The
situation was mishandled by the managers of the project scheme in that
instead of doing the job themselves they delegated the power to semi—
illiterate chiefs to go to the villages and urge people to have their land
surveyed and registered. The chiefs who did not know any more than the
villagers about the scheme exaggerated the importance the government
attached to registration and to the fees payable rather than concentrating
on informing the people about the advantages of registration and
individual ownership. Because of this fear, even those who were willing
to register first div&ded and subdivided their land among their children
and relatives so as to minimise the taxes payable on each parcel of land
thus defeating one of the main objects of the scheme.
In his "Pilot Scheme for Land Titles in Uganda", Lawrance mentions
some of the difficulties encountered by those who administered and
implemented it. For example he mentions cases where an applicant by
the name of A would mysteriously disappear on the adjudication certificate
where he tells the surveyor that, in fact, his name is B, thereby
presumably making it more difficult, for the government, in his opinion,
to collect tax from either of his pseudo—names. He also reports cases
where father and son or two brothers applied for the same piece of land
and were both adjudicated separately as the owner, It may be ti-at acain
their aim was to share the
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burdens of tax between them. Lastly, he mentions one parish
where '6i owners were registered in respect of 733 parcels of land.
to indicrte the extent to which land had become fragmented in
that part of the country.8L A former Commissioner for Lands
and Surveys in Uganda has also said,
"Unfortunately the educational standard and administra-
tive ability of the adjudication committee members
was greatly over-estimated. . . • There was
considerable difficulty in correlating the various
applicabions, adjudication certificates and
surveyed plots."85
In the end only a small area of the whole project came to be
completed and although in 1961 the members of an international
86
commission on "The Jconomic Development of Uganda" 	 recommended
the continuation of the scheme nothing much had been done
before the country experienced new land policies and constitutional
chanae s.
In concluding this section we may discuss the provisions
in all the three East frican territories which prohibited land
deals between Africans and non-Africans. 8	Initially, the tOi±C
is said to have been designed for the protection of the African
against non-Africans who were wealthier and mnre sophisticated
in economic and business a'fairs. This was certinly true of
both Tanganyika and Uganda but in Kenya the law was a two-edged
sword in that it also protected the Europeans in the '1hite
Highlands for through policy and conditions of tenure Africans
88
could not purc}se or obtain leases in the land.
	 Al] the
three co'ntries had a provision similar to that in the Tanmnyika
Land (Law of 1roperty and Conveyancing) Ordinance to the effect
that,
"A disposition of land belonging to a native in favour
of a non-native or conferring on a non-native any
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rights, ovcr the land of a native shall not be
operative unless iL is in writing and unless and
until it is approved by the Ninister."S9
l Towever, as e have already noted such land was subject to the
government's power to compulsorily acquire it and grant or sell
it to
"persons, corporations, co-operative bodies and others,
irrespective of their national status, who are
prepared to develop the land to standards
prescribed by the regulations."90
A number of cases have come to the East African courts whose main
consideration is the question of a transaction without the
necessary consent, grant or sale. 91 In Fazal Kassam (Mills) Ltd.
99
v. Abdul Nagji Kassani, 	 the court held that in the absence of
writing and consent the original agreement between the parties
was void and the court had no power to order specific performance.
Howe rer, there are other authorities, notably Patel v. Lawrenson93
and Mohamedhhai v. Mtoo Tafakari	 which would seem to suggest
that the agreement is neither unlawful nor illegal. In the latter
case it was discovered during the ering of the appeal that the
disposition on which the plaintiffs relied had not obtained the
necessary approval. In rejecting the disposition Alexander J.,
observed that it was open to the plaintiffs at any time after it
came to their knowledge to obtain the necessary approval before
approaching the court for he relief they sought. By implication
the learned judge was suggesting that the agreement had persisted
but was unenforceable un3es the approval had been obtained.
The case went to the Court of Appeal which upheld the judgment
without commenting on these words used by the judge of first iiitance.
In Kulitbva v. imer Sinh95 , an African registered ?iailo
owner leased Jand to the appellant, a non-African, without the
necessary consents ç
 After 13 ye:rs he gave the latter notice to
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quit the premises, and upon his failure to do so brought proceedings
for eviction and for rent, mesne profits and damages for the continued
possession after the notice to quit. The court of first instance
dismissed the plaintiff's claim on the ground that as both he and the
defendant were 'in pan delicto' he would not rely on the illegal
agreement. On appeal this was substantially reversed on the holding
that the plaintiff having dropped his claim for rent could rest his
title to possession not on the void lease but on his title as registered
omer of the Mailo land. Another ground suggested by their Lordships
was public policy. They declared,
"Though the plaintiff had offended by being a party
to the illegal and ineffective agreement their
lordships do not consider that considerations of
public policy demanded the failure of his claim
to possession: on the contrary such considerations
pointed to the necessity of upholding it in order
to eject a non-African ho was in unlawful
occupation. Their Lordships agree with Forbes, V.P.,
'that it would be contrary to public policy for the
courts to refuse to assist an African to eject a
non-African in illegal occupation of the former's
land, even though the African may have committed. an
illegal act in permitting the non-African to enter
on the land"
It is also interesting to note - and the court made a similar observation
- that a rejection of the plaintiff's claim would have meant that the
defendant would be entitled to remain in permanent possession of the land
without having to pay any rent or compensation to the plaintiff and thereby
defeaLing the object of the legislation.96
The provisions prohibiting land sales and leases between Africans
and non-Africans was slightly different in Buganda from other areas in
East Africa. Not only was it governed by the general law of th land but
was also subject to Buganda local laws and regulations. The Buganda
Possession of Land Law provided, inter alia, that
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"The owner of a Mailo will not be permitted to hand
over his Nailo to one who is not of Uganda or to a
church or to a religious or other society, except
with the approval in writing of the (Governor) and
the Lukiiko. The owner of a Nailo shall not permit
one who is not of Uganda to lease, occupy or use
hs Mailo except with the approval in writing of
the (Governor) and the Lukilko provided that the
owner of any flailo other than a Mailo situated.
within the Ggombolola of Ornukulu we Kibuga may,
without such approval as aforesaid, but with the
approval of the Ssaza Chief of the Ssaza in which
such Mailo is situated, permit one who is not of
Uganda to occupy or use such Nailo or any part
thereof for a period of not more than one year or
from year to year but so that the area so occupied
or used. shall not exceed. two acres in the case of
any one tenant."97
The policy behind the proviso seems to have been the necessity of enabling
non-Africans to acquire short leases in African lands surrounding urban
and trading centres for residential and. commercial purposes. However,
the land. was limited to two acres so as to discourage non-Africans from
using the land for extensive agricultural purposes.
The Buganda Government was also * concerned about illegal transactions
in land so in 1921 the Lukiiko passed the Land Succession Law which
prohibited anyone from de8ling with testate or intestate Nailo land.
without a certificate of succession issued by the Lukiiko. 98
 This was
followed. in 1939 by the Land. (Sale and Purchase) Law which made it an
offence for anyone to sell or buy land. in Buganda unless he was the
registered. proprietor or purchaser or dense of unsurveyed part of Nailo
land. and a memorial of his interest in such land had been entered into
the Nailo Land Register.99
In the Kenya case of Chertelil Ltd.v, Maki Ltd) 	 it was held
that the invalidity of the agreement for lack of the necessary consent
would. not bar any refund of the money exchanged under the Agreement.
In that case the rospondent company was in possession of land. under a
purported lease held, of the appellant
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company. The respondent company had already made a number of
payments under the agreement. The lease having become void for
lack of consent, the respondent company sued for the recovery of
moneys paid thereunder. By a majority decision, the Court of
Appeal held that as there had been a 'dealing' in the land in
the course of which moneys had been paid, the resondents were
entitled to recover the money. However, CJjs case is
distinguishable from Kulua's case in that the Kenya Land Control
Regulations allowed such repayment by providing in re cTulation 9 that,
"Any money or other valuable consideration
paid in the course of any dealing, or under any
agi'eeinent which . . . becomes void under this
re rulation shall be recoverable as a civil debt by
the person who paid it from the person to whom it
was paid.'MOl
The restriction imposed on deals between Africans and non-Africans
in resoect of African land has been justified on a number of
grounds.	 Sawye102 enumerates the follow±n: the absence in
the social and economic pattern of most of' native life of a
conception of land as an alienable conimodity; the absence of a
conception of land as havin,' commercial value. In this resoect
Sawyyer cites the incidents when Africans parted wit 1 their land
for nothing more valuable than trinkets and beads. Ve may also
cite the case of the agreement Stanley made with the prince of
the Ankole kingdom in which Stanley was given the sovereign right
of government and administration over all the lands and territories
within the jurisdiction of the kiri of Ankole. 103 Butagira has
justified the restrictions in the following passage of his "The
Mailo Tenure of Buganda":-
"Although there is a good case for permittin a high
degree of mobility in the transfer and disposition
of lan-i, the danger t at some of the lands may
fall in the hands of unscrupulous moneyleners
should not be lost sight of. Very often it is the
non-African who has the necessary funds to advance
on mortgage of land. It is possible bhat some
landowners may find themselves in a state of chronic
indebtedness leading, say to a foreclosure of the
mortgages, and tUus being deprived of their lands.
There is therefore, still a good case for retaining
the present restrictions, trusting that the 1inister
concerned will exercise his discretion wisely."104
Whatever its merits there can be little doubt that the restrictions
kept the Africans and the non-Africans apart, the former in their
traditional villages under customary law and the latter in urban
centres under the newly introduced law of urban planning and
developnient. As we shall explain shortly this was one of the
reasons which caused the Africans to contribute so little to the
planning and development of their urban centres. Moreover,
Butagira's trust that the Minister concerned would exercise his
discretion wisely was not always borne out by the decisions. In
a number of cases the discretion was exercised for reasons other
than the -interests of the parties concerned and of the public at
large. It has been necessiry to discuss the land legislation of
the colonial era because the consequences of the colonial policies
discussed in the next section can be said to be founded on that
legislation.
Section (b): The Consequences of Colonial Land Policies and Laws
The acceptance of communal tenure and official as well as
tribal ownership of land had an adverse economic result, The
indigenous ronulation was taught new metiods of agriculture anct
husbandry; and Ordinances and Regulations were made to imnrove
and control the cultivation of economic crops. Nevertheless, the
land policy was prohibitive in the achievement of the projected
objectives. There was no incentive for the 3ocal farmer to
develop the land which he did not own individuall y and yet the
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new cash economy emphasized and. glorified individual ownership of land.
The inability to appreciate that the Africans, especially those who were
close to urban centres, had begun to prefer the cash economy to an
agrarian subsistence agriculture was pointed out by African leaders.
Thus, in his maiden speech to the Legislative Council, Sir Apoio agwa
said,
"Sir, I should like to draw attention to the fact
that the introduction of a cash economy has
disturbed the African Society and shaken (it)
to its very foundation - our customs. Unless
the African is trained. in the new economy arid
the art of earning money and spending it wisely
he will be ruined and his progress will be
impossible. "105
But neither the colonial administration nor anyone else seemed to
have taken heed of Kagwa's warning at the time. The Africans who tried
to be absorbed in the new system found themselves hampered by the rules
of customary tenure. Farmers could not obtain more land for economic
expansion; nor could. they introduce schemes of planned and intensive
agriculture. There was no way in which unproductive or destructive use
of land in the communal areas could. be  checked. It was almost
impossible to move people from an overcrowded tribal area to another
where there was plenty of land. since the Native arid Reserve Laws confined
members of tribal groups to their specific areas. The Africans who
wished to move into business in the urban centres found. themselves
prohibited by high standards and regulations of urban planning and
development.
Moreover, the prohibition of land. sales to non-Africans might have
kept the African in his natural habitat but it also meant that his land.
could not be easily obtained by people who had the means to develop it.
I'Iore importantly, he could. not use it as security tc enable him to get
loans with which to develop it himself or to enjoy the urban life of his
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country as someone other than a servant.1
The radical changes which were taking place and affecting the
demographic and economic conditions of East Africa lacked comparative and
realistic reforms of the land as far as the Africans were concerned. This
was a period when the cash crops, education and economic development
generally had changed the attitude of the Africans towards customary land
tenure. The trend in thought was towards recognition of individual
ownership even in those areas where the land had always been communally
owned. Yet, the colonial policy persisted in maintaining that land
belonged either to the traditional ruler or chief or to the tribe and no
individual could claim land ownership unless it was supported by his tribal
custom. At the same time the colonial administration demanded the
employment of members of all tribes on specific projects not neceosarily
sited in their respective tribal areas.
The recognised principle seemed to be that pronounced in the Amodu
Tijani case by Lord Ilaldane in which he declared,
"In every case, the chief or Headman of the community
or village or Head of a family has charge of land
and in loose mode of speech is sometimes called the
owner. "107
Nor did the number of cases being brought to courts in which Africans were
pressing for recognition as individual owners of land have any great
impact on the colonial administrations. In Jibana Tribe v. A.A. Visram,108
an enterprising member of the Jibana tribe purported to sell land to the
defendant. As soon as the defendant began to exercise the right of
ownership the members of the Ji'bana tribe drove him and his servants out
of the land and destroyed all the buildings he had put up. The defendant
asked for and. got government protection. The Jibana tribe sued the
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efenc1ant, contending that according to tribal belief, land. belonged
to God. to be enjoyed. by everyone, and. could. not be sold., either by an
individual or by the elders of the tribe. Hamilton, C.J. agreed. and.
found. for the tribe but conceded. that such a state of affairs was highly
undesirable and recommended. that the government should. use its powers
to change the customs. The government did. not act upon this recommend.ation
Further, there is evidence to suggest that customary tenure was only
recognised. if its effect coincided. with the land. policies of the
administration. In cases where the customs conflicted. with those policies
both the administrations and the colonial courts tended. to ignore them.
A case in point is Nroto Bin wamba v. Attorney-General. 109 The appellant
applied. to be registered. an owner of certain parcels of land. in Tanganyika
but such registration would. have conflicted. with Government land policies.
Be that as it may, the registrar called 'assessors' from the locality
where the appellant lived and having heard their evidence the registrar
was satisfied. and. accepted. the application upon which the Attorney-General
appealed. The appeal was allowed. On a further apea1 the original
appeal decision was confirmed..
However, an aiialysie of the facts of the case shows that much of
the custociary evidence as ignored in order to pro'note the polieis of
the colonial admInistration. Instead, of accepting local evIdance as to
the meaning of land ownership and the rights of the appellant the higher
courts preferred expatriate opinions of that meaning and rights. For
instance, insteaa of accepting the findings of the registrar who had. bad.
the opportunity to listen to witnesses the final court of appeal in this
case preferred. the judge's opinion which was that the custom was a xyth and
'that it was "the trees growing on the land. and. not the land. itself icb
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was, and. still is today, of interest to the Africans." The appellate
court was alsoof the view that the appellant could. not succeed since he
had no document of title at all and his claim that he was an adverse
possessor failed. Yet his argument was that he had been in possession
before the enactment of the Land Registry Ordinance whose provision that,
"A person who claims to be in adverse possession of
public land and. applies for registration as the
first registered proprietor thereof shall be
entitled to be so registered . . . provided that
registration shall not be made unless the
Registrar is satisfied . . . that the land is
not held for the benefit of any tribe or
community, "110
does not call for the adverse possession to be evidenced in writing.
However, the appellate Court explained this by the curious reasoning
that adverse possession had been interrupted and resumption of it should
be based on evidence. Apparently, during both the First and Second World
Wars, military forces had occupied. the appallant's land. There was
written evidence that he had been compensated for the periods during which
both German and British forces respectively occupied his land. The judge
dismissed this contention on the ground that the compensation was in
respect of loss of crops and in respect of houses demolished on the land..
In a series of similar cases like jena bin , Said v. The Red strar of
Titles and Another, 111 Kuma v. Kuma, 112 Africans in possession of land
cought declarations that they were entitled to be regarded as individual
owners or to be registered as proprietors. In each case, the court
refused to do so on the ground that these plaintiffs had failed to prove
that their particular tribal customs allowed. individual ownership.
Commenting on the colonial policy towards African land, ir Phillip Nitchell,
a former Governor of Kenya, said,
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"It is a sobering reflection that the whole of the
land administration in respect of African occupied
.and . . . is carried on without any participation
by the Central Government except in the stage at
which the Provincial or District Commissioner may
be iivolved in their capacity as revisionary or
appellate authorities from the native courts. We
have, in effect, adopted a wholly 'indirect'
method in the matter and left the traditional
agencies without guidance, in conditions in which it
is unwise and unrealistic to pretend that they will
be adequate for the task."113
Bental-Enchill quotes Sir John Gray,C.J.,as having observed that an
original native custom may be recognised by a native community in a
modified form without losing its essential character of custom, but t1
courts cannot transform an original custom into a modified one. 4 This
statement would seem to be fair except that in the cases discussed above
and especially those applicable to East Africa, the courts appear to have
been saying that they were not prepared to allow the Africans to modify
their native customs irrespective of whether or not the colonial
situation had made modification absolutely necessary.
The judges, having been brought up under the principles of English
law which recognised custom only if, inter alia, it was ancient and
certain, 115 and backing an administration which saw its survival in keeping
the native in his natural habitat, were not prepared to exhibit the
same liberalism as Okenu, J. and Lord Denning showed in Potei v. Asere
Stool when they agreed that:
"Native law and custom in Ghana has progressed so far
as to transform usufructuary right . . . into an
estate or interest in land which the subject can
use or deal with as his own, so long as he does
customary services to the stool,"116
There is reason to believe that the rigidity in maintaining cuatomary
land tenure bias also designed to keep Africans out of urban centres and
therefore maintain unofficial segregation of the races. For example,
-139—
the principle which governed the use of the urban pass laws in Kenya
was articulated by Douglas Brummage in 1933 when in his recommendation
he stated,
't lt seems only right that it should be understood
that the town is a non-native area in which there
is no place for the redundant native, who neither
works nor serves his or her people, but forms the
class from which professional agitators, the slum
landlords, the liquor sellers, and other
undesirable classes spring. The exclusion of
these redundant natives is in the interest of
natives and non-natives alike."117
Only those Africans who were gainfully occupied were allowed to remain
in the towns. Anyone else could be expelled. The locations for Africans
in urban centres were intended to house only those people who had regular
employment either in government or municipalities or as servants of non-
Africans who resided and worked in the urban centres.8
The notion that the African should be restrained from leaving his
tribal area was not based on the generous spirit that it is where he
would be made to advance more quickly. On the contrary, few policy-
makers were interested in the economic or social advancement of the
Africans.	 ven among those who seemed to have a passion for pleading a
better deal for the native none looked beyond the immediate needs of his
stomach. Thus, Nr. Ainsworth pleaded,
"In my opinion it is more than desirable to reserve
land. for natives of this country; it is a moral
duty, and if we neglect it we would, in my opinion,
be guilty of the most flagrant breach of trust.
I am convinced that the safeguarding of native
rights and interests in this connection is
practically our first duty when dealing with the
land question."119
Having made this moral appeal, Mr. Ainsworth went on to say that it was
of course notorious that most agricultural and pastoral natives were most
extravagant in the idea of their requirements, and that what was required
was to see that the native had what
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was necessary for his existence, and what was necessary for any
reasonable increase in numbers of the tribe. The Land Committee
of 1905 in Kenya considered that the area of the native reserves
should be determined with reference to the supply of labour and
that any excess of population should find an outlet by working on
1 20European farms.	 The	 despatch no. 193 on Land and
Population in East Africa pleaded with the Colonial Secretary that
the land must, on no account, be simply thrown open
for congestion and destruction by ignorant peasants
following their ancestral agricultural practices
and tenure."121
Sir Charies Eliot, the Commissioner for the East African Protect-
orate had earlier written that
"Natives must be protected from unjust aggression and
be secured sufficient land for their wants, but
with this proviso, I think, we should recognise that
European interests are paramount."122
While speaking in the Legislative Council in 1941, Lord Franci3
Scott denianded the introduction of compulsory education for
European children and reasoned,
"Education for all Luropean children is necessary
 in
Kenya because Kenya is a country of mixed races
where European chiJdren are eventually c oing to be
in a position of authority over otier races."123
Lord Delamere, the leader of the white settlers in Kenya wondered,
"if the policy was to be continued that every native
was to be a landowner of' a sufficient area on
which to establish himself, then the question of
obtaining a satisfactory labour supply would never
be settled."12L1.
lie therefore suggested that the native land reserves should he
curtailed. In t'iis he was supported by the Commissioner for
Labour who observed that,
"The reasons for shortage of labour we considered
from the evilerice to be the following: the wealth
of certain triucs arising from the large quantity
of land at their dis 'osal, the natural fertili y of
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their reserves, the possession of large quantities
of stock and the profits of trade.'M25
It seems obvious therefore that the idea of African land and
native reserves was not for the protection of the Africans but
WEIS thought out to protect the interests of the non-Africans.
The question of land tenure during the colontal administra-
tion might have made sense if it was the Africans demanding
'protection'. Admittedly, there were African chiefs who were
paid by the colonial administration and who saw the maintenance
of their traditional authority in the legal 'enclosures' that
were put on their people in the reserves and tribal lands. Such
were people like Eliud Mathu who stated,
"It is on the land that the African lives and it
means everything to him. The African cannot
depend for his livelihood on profits made through
trading. We cannot de p end on wages. We must go
back every time to the orly social security we
have - the piece of land."126
It is equally true that the view expressed by Mathu might have
appealed to the masses in the rural areas who preferred to live
under the old traditions, and customs and who did not have any
great desire to adopt the ways of the non-Africans in the torns.
On the other hand, the overwhelming majority of the urbanised
Africans and those who had acquired some kind of education in
either government institutions or missionary schoo]s, were anxious
to better heniselves socially and econon'ically. They were
striving to learn from the non-Africans the methods of building
better lives for themselves and for their children. Many wished
to emulate the social, economic and political habits of the non-
Africans. They were told that it would be better if they stayed
in their villages and assisted on their
	 sliambas. Yet,
they saw that the urban centre provided opportunities of employ-
merit, recreation and entertainment. They did not fail to notice that jt
was the town dweller rather than the rural dweller who wore nice clothes,
rode a bicycle or drove a car and lived in permanent houses and walked
on paved roads and played in well—planned and well—kept parks.
Consequently, they saw, quite rightly, that the appeal on the part of the
colonial administration was intended to keep them backward. They disobeyed
and in doing so they went to the towns whether or not there was a
127possibility of being employed. 	 Some fouria. employment and poor
accommodation in the pen—urban areas of the towns and municipalities.
They were later joined by their relatives and. friends. They continued
to live in the slums and shanty towns but they were relatively better off
than their tribesmen left in the villages.
Their existence in the slums and shanty towns was barely tclorable.
They therefore demanded an equal share of the national wealth. To do so
they had to organise themselves - hence the birth of trade unions and
nationalist political parties. 128 Nationalist movements began to demand
more arabic land, more facilities in urban centres and a share in the
professions and trades.
In Uganda, associations like the Bataka began to press for African
firms to process coffee and cotton, a trade that had all along been
dominated by the Asians. Many of the chiefs realised that it was an
advantage to have come land nearer the colonial ad.tninistrative centres
where building and trading activities were fetching higher prices for land
than the traditional tributes from Mailo land) 29
 They therefore put
claims to lands adjacent to urban centres and bought out anyone iho may
not have been educated enough to realise what was happening. They got
registered as individual proprietors and by the time the urban authorities
caine to acquire more land
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for extension they found that they were surrounded by land
belonging to different chiefs and individuals who, moreover,
showed a bargaining power of asking for realistic compensation.
In cases where the land was not needed or too complicated to
interest the urban authority, the proprietors or their tenants
and sub-tenants constructed modest buildings and let them at
exorbitant rents to the many urban residents, both employed and
unemployed, ho had no alternative accommodation. i1ost of these
developments were unplanned and unauthorised by the colonial
administrations and their agencies. They were poor in design
and quality because the developers had no savings or loan facili .
-ties to improve them. Moreover, they lacked the necessary
guidance and advice.
From the earliest period of flritish colonial administration,
Kenya had attracted a considerable number of European settlers.
Triey selected the best arable lands in the territory and settled
to found extensive farms. Their claims were guaranteed uner
the law. 13 ° Not unnaturally , the fricans began to protest
against a policy which doprive
	 hen of the best lands in the
country. They emarided a share in the richer areas of the 'Jhite
Highlands' which had been declared Luropean territory. Their
demands were later to develop into national political movements
like the 'tau Mau w1ose main activities came to be directed a-ainst
the colonial gove-r'nment and the white settlers. By the beginrJ..ng
of the 19OIs national leaders could h2 heard addressing inter-
national conf.'rences thus,
"fe must o back every time to the only social
security we have - the piece of land. The land
stolen must be restored because without, land the
future of the frican people is doomed. God will
hear us because th't is the thi' he gave u "131
-144—
It can therefore be said that the colonial policy of land tenure in East
Africa contiibuted. to the passion and sophistication as well as to the
tools with which the nationalists fought or campaigned for the independence
of the region. Moreover, the policy meant that when independence came,
the majority of the Africans were residing outside the urban centres and.
only a few of them had bad any relationship with the running and
administration of the urban environment. Fewer still had. the means or
the technical knowledge to manage urban planning and development. It is
with this background that the next section is discussed.
Seckion (c): Post-Inde pendence Land Law Reforms and Policies
In spite of the conclusion reached. at the end of the previous
section independence in East Africa did not bring with it an immediate
rush on the part of the Governments to reform Land. Law. The nationalists
may have used its defects, among others, as instruments for accelerating
the coming of independence but when it came, they found that there were
other priorities in nation-building, legitimization of power, alteratin
of the constitution and the ever-present fight against hunger, disease and.
ignorance) 32 Inevitably, these other priorities occupied. the attention
of the new governments for most of the early years after independence.
It is perhaps in Kenya that the land issues, having been much more
fundamental during the colonial administration, continued to occupy the
urgent attention of the Kenyans and the British government especially as
to what was to happen to the European settlers in the White Righiands.
As Nyerere had. already given warning before the independence of
Tanganyika, he and. his colleagues 'were ready to abolish the system of
freehold and establish what they regarded as a truly African system of land
-145—
tenure. In Uganda, the main confrontation would be between the central
government and the feudal character of land tenure in the Buganda
kingdom. Howver, none of the governments was prepared to risk the
immediate diepleasure of the land-vested interests until there was an
assurance that the ascendancy of the government's power over those
interests was supreme. It was not until each of the three governments
had contained divisive elements within the state and persuaded the
political front that it returned earnestly to the sensitive issue of
Land Law rofonn)33
Of the three East African countries, only Tanganyika, latterly
Tanzania, has had far-reaching land reforms, albeit affecting a small
number of people. Within two years of obtaining independence Tanganyika
enacted the Freehold Titles (Conversion and Government Leases) Act.'34
By this Act all the land in Tanganyika vested in the President of the
Republic and all freehold estates were converted into Government leases
for a maximum duration of 99 years. Crown Land which by now had become
public land continued to be occupied and used by the Africans in
accordance with customary law, subject to compulsory acquisition for
public development purposes. The Act, however, introduced a new form
of taxing all the land whether occupied as government lease or customary
tenure. The rents charged for the latter kind of land occupancy are
merely nominal.
No rent is payable in respect of land used exclusively for the
purpose of public worship or exclusively for 'both public worship and
burial. A person holding a government lease may not dispose of it without
the consent of the Commissioner for Lands and invariably coneent will
not be given unless development requirements, if any, are complied with.
By the Act the government in effect nationalised the land
_11i6_
and became the sole landlord throughout the Republic. The
moeivations for this radical departure from the original policy
were ideological commitment to a socialist form of development,
the need to remove the evils of the freehold system and the
creation of favourable conditions for effective land development
according to nationally determined goals and objectives. The
rationalisation of the policy was based not on the motivations
but in what has been called in Tanzania the roots and principles
of African Socialism. These were declared by the President and
affirmed by the official party t s manifestoes and declarations:-
"A true socialist state is one in which all people
are workers and in which neither capitalism nor
feudalism exist . . . (and) no person exploits
another, but everybody who is able to work (unlike
children, the aged, cripples and other unemployable)
does so anc gets a fair income for his labour,
and incomes do not differ substantially."135
Iii order to realise these objectives it was necessai'y to ai
the standard of living of the people and under the circumstances
of today in Tanganyika it was necessary to increase production
through land development. The p011ev was extended further to
cover areas hitherto unoccupied in rural areas. Under the Land
Tenure (village Settlements) Act,136 on the formation of a new
village settlement, the Commissioner for Village settlement who is
a corporation sole, acquires an automatic right to foster and
enforce economic development of the village. Again, the purpose
of the Act was to curtail customiry land tenure practices and to
promote modern farming and economic development. Although the
settlement is supposed to be administered under a co-operative
basis, each individual settler hc'ts what are known as derivative
rights, namely to construct a homestead or cultivate on a plot
withJn the village settJ emnt. Kanywarj has observed that the
scheme of village settlements, though advantageous in the sense
that it promotes controiJed planning and reduces the incidents
of customary tenure - being inter-tribal in inception, have not
shown any appreciable successes as had been hoped by the policy-
makers. In order to implement the policy of 'African Socialism'
the government also introduced the Agricultural Products (Control
and Marketing) Act 137 which established comprehensive machinery
foi controlling and regulating the cultivation, production and
marketing of agricultural products. Agricultural Products Boards
were constituted throughout the Republic. Noting all these
reforms it became usual to hear Tanzanian politicians and leaders
proclaiming that,
"All land now belongs to the nation. All land in
Tanzania is public land, Tanzanian soil is not for
sale. All land belongs to the government and
individuals only have the right to use and occu py it."738
In spite of the political slogans it soon became clear that
nationalisation of the land was not sufficient to bring about
African socialism or end exploitation of all land users and
occupiers. First, there was not an adequate machinery of inspec-
tion to ensure that all the land was used to best advantage.
Moreover, the government may have owned the land but it did not
own the buildins and other developments on it. As long as the
occupier developed his land in accordance with the government
policies anr as long as he re gularly paid his government rent he
was at liberty to charge any rrice for his goods and to demand
any rent for his buil 1 ing. Consequently, the prices charged for
products and the rents demanded for builc 1 in:s had to be controlled
as well. The attempt to legitimise the new nolicy was achieved
by the imposition df a leadership code on public officials. The
Interim Constitution nf Tanzania, Acts 63 of i965 ar 2 of 967139
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prohibited certain leaders and officers from renting houses. Recently,
the policy wa extended to the acquisition under compulsory powers b:f
the government of all buildings whether commercial or residential and
whether publicly or privately owned. Thus, not only does the government
own the land and the buildings but it dete:cmines how the same shall be
developed and priced. This may have eased the task of the people
responsible for urban planning and development considering that most of
the buildings to let are invariably found in urban centres)40
In Uganda post-independence legislation has had little effect on
both customary land law and Mailo land. The Public Lands Act of 1962141
was nothing more than a revisionary measure in view of the new situation
after independence. It left intact all the then existing private rights
in land and vested the Crown lands into Local Land Boards which were
authorised to exercise the scme powers previously exercised by the colonial
administration wide- the Crown Land Ordinance. For practical purposes,
the Local Land Boards were to have the same powers as registezcd
proprietors of freehold land. However, through inexperience, political
manoeuvring and nepotism 142, the Boards did not function as effcient1y
and equitably as the framers of the Act had envisaged. The Boards
consisted of local politicians and influential members of local
communities and the political atmosphere in Uganda at the tine was such
that all public decisions whether relating to land or to other matters
were influenced by political or tribal considerations.
At the sare time tl'e central government which functioned on the
basis of a fedexation of these political and tribal factions found itself
powerless to effect any measure of reforms. In 1966 the federal
structure of administration in
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Uganda was abolished and in the following year all kings and
143traditional rulers were constitutionally abrogated.	 Thereafter
the government proceded in terms of reforming Land Law throughout
Uganda. The oportunity came in 1969 when Parliament passed
the Public Lands Act. 1
	All the local Boards were abolished
and instead a national Land Commission was created and vested
with the same powers originally exercised by the local Boards.
however, the Act was not as radical as the advocates of reform
had hoped. It preserved individual ownership of Mailo land and
all the titles registered under the Registration of Titles
Ordinance as amended. With regard to land held under customary
law the Act preserved the rights of the occupants except that if
any of them wished they could
"at any time, apply to the co"tro]1in r !ut'ortv to r'rart iir'
a leasehold estate in the public land occupied by him
at the time f such application; an. the controlling
authority shall, in accordance with the provisions
of' this	 make such a grant."145
The official estates had been dealt with by the constitutional
changes in-roduced in 1966. The first step towards abolishing
them was taken by the 196 Interim Constitution which declared all
official estates in fluganda, Toro and Ankole, except those of the
rulers, public land and vested it in the various Local Land Boards.
This was followed b y
 the enactment of the Public Lands (Rents
and Profits) Act, 1966,146 which made it obligatory for the
previous orners of official estates to hand over the title
documents, any rents and any other income, to the secretaries of
the Local Land Boards. People occupying official 'states in
]3uganda wore no longer to be affected by the i3usuuiu at id Envujjo
Law. In 1969, the tenants in the former official estates
became the tenants of the Land comrnission. 17 The Commission was
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entrusted with two main functions. Firstly, it had authority and full
power to grant S estates and create rights and interests in favour of
individuals or corporations) 48 These powers were limited in the
following re.. pects: Section 19 provided that for the Commission to sell
any land held by it, demolish any buildings or other erections on it,
make a grant of freehold in public land, grant a lease of public land
outside an urban area to a person who is not an African citizen of
Uganda, or where the land is outside an urban area and is occupied
wholly or partly by a person or persons holding by customary tenure, it
needed the written consent of the relevant 'iinister.
Further, no grant of a lease of more than 500 acres of public land
or of any part of land declared to be a National Park could be made
without such prior consent. Secondly, the Commission was given the
powers of management and control of public land and of imposing conditions
for its development. It ha the power of re-entry in default of
observing the conditions and implied covenants. The right of re-entry
is not to be exercised where the breach is capable of being remedied
immediately unless the party in default is given notice to effect the
remedy and fails to do so within 8 weeks of receiving the notice. It may
be deduced from this aiscusslon that apart from centralising the bodies
resporsible for the administration of land policy, Uganda has maintained
the tenures and rights almost in the same form and practices which
prevailed during the colonial administration. 149 It is no wonder th
the current Five Year DeveloDment Plan of Uganda which was formulated in
1971 should state that one of the problems faced by planning and
development agencies, particularly in urban centres is the existence of
the various land tenures and practices.
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With regard to Kenya, the process begun just before
independence of gradually replacing willing European settlers
150
with Africans was vigorously continued after independence.
In 1960 the closure of the Highlands to all but those of European
descent was terminated and it became possible thereafter for
151African farmers to buy land in the former White Highlands.
The envisaged scheme of buying out Europeans called for the
expenditure of enormous funds which Kenya could not possibly
supply. Consequently, the Kenya government negotiated with the
British government for funds. What the British offered was still
inadequate. It was necessary to seek further development funds
and accordingly, the Kenya government obtained more money from
the International Bank of Reconstruction and Development, the
Commonwealth Development Corporation and the Federal iepublic of
Germany.	 In 1963 the Department of Settlement was set up and
later replaced by the Settlement Fund Trustees which is a body
corporate established under the Agriculture Act. 153
 It is headed
by a Director who js assisted by a deputy and various technical
and administrative officers. llhen a block of land has been ear-
marked for settlement, and its value assessed by professional
valuers, the purchase price is negotiated between the vendor
and the buyer on the basis of a willing buyer and willing seiier.15
The new settlers are normally landless people who must occupy and.
use the land in accordance wit h
 government development plans ana
schemes. One of the disadvantrges of the scheme feared at the
time of its ince'tion was that it would lead to the fragmentation
of the land in the Hig-ilands which had hitherto been responsible
for the largest contribution to Kenya's revenue. Inevitably,
fragmentation resulted but it has been observed that he agri-
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cultural production of the area has not necessarily suffered and that
in fact the national production of certain crops has increased) 55
 In
respect of the land which had been held under customary law, the Kenya
government decided to continue with the procedure of adjudicating
individual claims and consolidating them into land titles under the
Registered Land. Act 1963. After independence there had been intensified
demands for individual land ownership and consolidation) 6
 In 1965 a
joint Kenya—British mission under the chairmanship of Lawrance who had
previously been the permanent Secretary for Land Tenure in Uganda, was
appointed, to carry out a study of Land Consolidation and. Registration in
Kenya. It was also to advise on an accelerated programme of such work
and its costs and to suggest the best means of implementing the programme.
Among their major recommendations were the following: that besides
individual o':nership of land. there should also be group owiiership, both
capable of being statutorily provided for and registered under the
Registered Land Act; that there should be adequate staff for the three
departu'ent.s concerned. with land, namely, Lands, Surveys and Land
Consolidation departments; that the law should. be
 amended to allow appeals
to the High Court on questions involving land. demarcation, claims and
distribution nd that a simpler and speedier form for the processing of
consolidation and registration applications be evolved. The government
accepted most of the Lawrance reconinendations by enacting the Land
(Adjudication) and Land (Group Representatives) Acts of 1968 to supplement
the then existing Land Legislation. 157 It has been estimated. that by
1976, all the land. in Kenya will have been dealt with and entered on the
various land, registers as being either public land, municipal lend or in
individual or Group
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ownership 0	The Kenya policies and Laws enacted since
independence indicate a preference for individual ownership of
land, at any rate, as far as modern planning and development is
concerned. In spite of these policy trends towards the issue of
land in Kenya, land legislation remains largely uncodified and
too rigid to assist those t-ckling the planning and development
problems of the country. Commenting on this aspect of the
problem, Maini writes,
"When a need for change in the law arises the aim
should be to explore all possibilities to bring
into line an existing law to conform with the
change. So long as the Indian Transfer of' Property
Act and the Common Law of England continue to
dominate the Kenya Land Law scene, it will remain
a complicated tangle and the difficult process of
distillation of rules will continue. It is
unfortunate that nearly five years after the intro-
duction of the Registered Land Act the registration
and conveyancing law is still not cohesive, easily
comprehensive, and realistic."159
A number of reasons prompted the exarnination of land tenures
and practices in East Africa. 'In addition, the law i rbich governs
the o:nership and private use of land also, directly or indirectly,
affects the extent to which powers of compulsory acquisition for
public purposes and development should be exercised. It also
affects the amount of compensation payable in the event of such
acquisition and therefore the sources available for financing urban
planning and development. Further, the various land tenures and
practices have been largely res ponsible for the rather insignificant
part the Africans have hitherto played in the development of'
the East African urban centres.160 There is a hypothesis widely
projected by the Five Year Plans that if the urban centres are
to be developed at a reasonable and manageable pace it is
necesaary that the rural areas should compete with them in
attracting the woricin population, es'-ecially the educzted class.,
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however, neither the colonial administrations nor the post-
independence governments, with perhaps the exception of Tanzania
since 1967, have done enough in investing money for agricultural
expansion.161 The African was regarded as a foreigner in the
urban centres of his country by the colonial rulers. It is
surprising that his own nationalist governments have done so
little to change this policy. Arimittedly, they have freed him
to enter and leave the city as he pleases but he is still a
foreigner according to the circumstances of the latest developments.
It may be questionable whether any change in the ownership and
control of land might yield better results but since reform is
also related to land acquisition and compensation it may be
appropriate to discuss this aspect before examining the notions aixi
consequences of land. ownership.
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CILAPI1ER TH'lEE:
	
ACQUISITION OP LAND FOR PLANNING- A1ID DEVELOPIJMIT
PART I:
	 ACQUISITIOIT UP PRIVATE PROPERT( FOR PUBLIC PURPOSES
SECTION (a):	 nIThODIJCTIOrr
The fact that land in East African urban centres has been declared
public land does not lessen the necessity for the government and public
aithorities to possess wide powers of compulsory aquisition of land for
urban planning and development. There are a number of reasons why this
necessity should arise. It has been observed that urban centres could
only be occupied through the grant of licences or leases. 1 here the
licence or lease was issued. the holder was entitled to erect buildings
whether temporary or pernanent and to carry out such other develoments
as he wished so long as the regulations or conditions laid d.o;;n by the
to.mshiD authority or zone other body or person administering the area
2
were satisfied. In all cases the government is entitled at any tine
to terminate the l conce or the lease if the land. is rerircd for a
public Durpose. Termination means that the licensee's or tenant's
improveaents hvo also to be compulsorily tahen over and the licensee
or tenant, as the case nay be, is entitled to claim compensation for
the buildings, Crops or other improvements he nay have made during
the term of occupancy. Thus, even allowing for the fact that the
Planning and. develoriicnt is to tahe place within the urban jurisdiction,
it is still nossible to cone across private property and. interests in
lnd which have vescd. over the years through the grants of leases end.
licencos. The demolition of slum dwellings affocs the rights and.
interests of dun d.rellcrs who need. to be compensated. and. housed. else-
v/hero. The c:tcnsion of civic buildings and the reconstruction of the
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old streets and roads to co pe with community services and traffic needs
respectivolr, meau the interference with residential and commercial
buildings let to private residents and prorietors 711th unexpired leases
and licenees. AU may call for compensation and the provision of alter-
native space and accommodation0
The urban centres created during the colonial period were not
always large enough to accommodate all the developments whether actual
or contemplated. In most cases the urban jurisdiction did not extend
beyond. a two or three miles radius outside the ministrative or trad-
ing centre0 The pen-urban areas continued to be occupied, by private
individuals undor the various land. tenures and titles. Consequently,
any sizeable plan for develoment would invariably encroach upon some
individual's estate or interest in the pen-urban area. The tendency
to encroach upon private rights in land has increased since independence
because of the rapid gruth of the urban population and the eurhasis on
industrial and. economic advancement of the region ith the indigenous
-.	 ..	 .	 3,...	 .inhaoitants -art1c1:atmngo 	 •nitmn: aocut the city of :Talrobl, Onnde
states,
uThe ranid grm-th of porulation of Iairobi
has presented devclomcnt authorities with
a nimber of rroblens. 'hese broadly include
the need for land., the gro';ing oroblem of the
distance of residential areas from th3 D1LCO
of work, and. the priority in housing invest-
menu
A closer exa:in.ticn of the area pattern
will shoi thvc ex.nsion cf the city' s hens-
1mg land. is liiteJ in the south b y
 the c-aiie
Fark and. in the eat by the necd.c of the
International airrort 0 In the south-west
and in the north, the o;J d..nity housing
dovolo:xets have taken u most of the
available land..... 	 e.ior rosid.entiaj. areas
cast of the core being located further and
further a\ ay from the work ulace in the
centre of the city :ith conse:uon rise in
costs of traneroftation char;es
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Leaning amales similar observations in respect of urban centres in Tan-
zania where he saw an ever increasing contrast between planned. areas
cutting into the indigenous, sponteneous and unplanned. village and town
fabric and the urban centres rell planned and. formalised by public
authorities.
Urban facilities end services such as water supply, electricity,
playing fields, roads and educational institutions cannot all be founded
and. run on public land. Occasionally someone's private land. will have to
give way for their establishment and management.
TTE DC'CT2IIT O	 ITEITT DO1IN:
This chapter exanines the laws which enable the governnent and public
authorities to acquire land. for public purposes. It covers the powers of
compulsory accuisition of prorerty, the rules and. procedures which must
be followed in the exercise of those powers and the compensation and. other
remedies available to rersons and. oodles affected. he first point to
be examined, is the basis and rationality of the doctrThe of eminent
domain or the justification of vesting powers in public authorities to
acquire private land and. property ior the counon good. of the general
public. n nglish Dictionary5
 describes the doctrine of eminent domain
as being of merican origin without a foundation in the common law of
England0 However, the compilers of the dictionary concede that the
expression has been given meaning in the Fnited. Kingdom by various cts
of Farliament under .'hich land is accuirod., without the consent of the
ovrner, for works of public utility. It may also be observed that even
under the common law of England it was accepted. that the crown had a
right to acquire and expropriate private prorerty in the defence of
the realm. 6 In the Luericen contc, Black's La.'i Dictionar describes
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the doctrine of eminent demain as,
"The right of the state, through its regular
organisation, to reassert ,eithertemporarily
or permanently, its domain over any portion
of the soil of the state on account of the
public gOod.0 Thus, in time of war or
insurrection, the proper authorities may
possess and hold any part of the territoxj
of the state for the conmon safety; and in
time of peace thelegislature may authorise
the appropriation of the same to public
purposes, such as the opening of reads, con-
struction of defenses or providing channels
for trade or travel.!17
In East Africa, Kiapi has observed that the G-overnments of East Africa have
already asserted the rights of eminent domain to control the acquisition
and use of private property. He continues,
"In all the three countries it is the theory
and. practice that the state has the power of
promoting the public welfare by restraining
and regulatin< the use of individual liberty
and private property. Tiiouh the three govern-
ments exercise control over the use of all
kinds of property, perhaps the control and.
exercise over the acaulsition and use of land.
is the most intensive. his ranses Cron mere
right of entry to compulsory acquisition.8
It can be said. that no'iadays the doctrine of eminent domain, in all its
manifestations, is universally acoepteL by nod.ern states and the only
variations are to 'cc found. in the e:tent to which and the manner in
which different states use it and. the measure of rights allowed. to the
persons who are adversely affected by the operation of the doctrine.
In time of war the power of compulsory acquisition of private property
may be resorted. to irrespective of the state' s form of government and
constitution and. irrespective of whether or not the development of the
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land. is carried. out largely by private citizens or by public authorities.
On the other had, in time of peace, this exercise may depend. on those
factors and most probably it will be resorted to more often in cornnuni-
ties which promote public development of land at the expense of private
development0 The reverse is true in respect of communities which prefer
private enterprise to public enterprise. In countries like the United
Kingdom where there are two political parties almost equally supported
by the electorate, with ' one placing emphasis on public development and
the other on private enterprise, the issue of com pulsory acauisition
becomes complicated, and depends to a large measure on which of the parties
is in government for the time being. 9	-
One of the arguments against -the doctrine of eniznent domain is
that it affects the guarantee of security of tenure or of title in land
and. therefore discourages individuals frau acquiring and. investing in
private owned land or roperty for development since they are a;rare that
the government may at any time decide to ac'uire that particular la:.
compulsorily and thereby extinguish any rights or interests they may
have personally acquired in it. Thus, Laini ob3erves that in both Kenya
and. Uganda there has been some concern that compulsory acuisiton of
land. by a G-overnneni goes to the roct of the principle of security of
title and affects private development of land while in anzania the
conversion of freeholds to leaseholds estates has not only deprived.
proprietors of their freehold. estates but has also diminished the
security of nortgagees. Iiovrever, as the learned author rightly observes,
if the intention of the G-overnment is to promote the develouent of the
particular area and to improve the economic and social conditions of
the countrr the criticism becomes less important especially whore
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compensation is available to those persons deprived, of-their estates
and interstz nd when the land. is utilized for the public purpose
for which it was originally acquired. 1 ° The only controversy to be
resolved. then becomes whether it is public authorities or private in-
dividuals who are more capable of developing the land. In the case of
East Africa, the bulk of land. use development is the responsibility of
public undertakers mainly by necessity. This being the case, it seems
only reasonable that the Governments or their agencies hould have the
power to control and. direct the use and development of land. whether such
land. is in public or private ownership an1 whether or not the devel-
oper is a public authority or a private individual. Even in the United.
Kingdom where the political parties often differ as to priorities for
planning and. development policies, it has been noted. that land use
planning and development was effectively nationalised. ' This became
necessary partly because there is not enough land in the country to give
private owners and developers a freehand, and. partly because the problem
of modern society in relation to land. and. prooerty are such that the
Governments must have the power to guide and control everyone concerned.
with them.
COPtJLSOY C'TJISI I( AIJD NTIONALISATION
Compulsory acquisition of land and. property is oien eauated, with
nationalization by some who are affected. and. nationalisation has
provoked, a number of studies in recent years. Hationalisation as a
legal institution has been defined by Foghel as,
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"The compulsory transfer to the state of
private property dictated by economic
motives and. having as its purpose the
continued and. essentially unaltered
explication of the particular property.tt'2
\ihite 13
 examines the concept of nationalization on the understanding that
it is a measure which sets in motion a legal process whereby private rights
and interests in property are compulsorily transferred to the state or to
some organ created. by the state, with a vievr to the future exploitation of
those rights and interests by and for the benefit of the state. It is
interesting to note that the definitions provided by the two writeis do
not reveal any value-judgment as to whether or not nationalization is a
dezirahle thing. This may be because the definitions are made in the
context of caitalict-oriented economies which tend. to glorify the in-
dividual efforts cf private enter preneurs. On the other hand., writing
on a socialist concert of nationalization :atzarov view is that
"nationalization is the transformation, in
the public interest of a zurerior hind, of
specific assets or activitiz which are
means of production of the community with
a view to their utilization in the public
interest • tI 1L-
However from the view point of coLloensation the three writers seen to
accept that nationalization is distinguishable from compulsory acquisi-
tion of land, in that the motivation and the political and. economic
significance of nationalization and the means by 'ihich it is implemented
e different from those involved in the compulsory aciisition of land.
Be that as it may, in both Thnzania and. Uganda compulsory acuisition
of land. has been translated in terms of political and. economic measures
-162—
of nationalisation. Thus, the Arusha Declaration states,
"The way to build. and. maintain socialism
is to ensure that the major means of
production are under the control and.
ornership of Peasants and Torkerz them-
selves through their G-ovement and
their Co-operatives...... These major
means of production are: land; forests;
mineral resources; water; oil and.
electricity; communications; transport;
banks; insurance; imort and. export
trade; wholesale business; the steel,
machine-tool, arms, motor car, cement
and. fertilizer factories; the textile
industry; and any other big industry
upon which a large section of the
population depend for their living,
or ihich provides essential components
for other industries, large plantations,
especially those which produce essential,
raw materials."15
The declaration was follmred by the enactient of five major Acts intended.
to implement the policies indicated.. 1 Some of the Acts related. to Land
policy have already been discussed in the previous chapter Iationalisation
measures introduced. in anda since indeendence have been less extensive
and effective compared to the Tanzanian experience. Since the military
coup d'etat in 1971, all land. and proDerty belonging to non-Africans in
Uganda have been exDrorriated and taken either by the military govern-
nent or transferred to U:cnd.an Africans. 17 In Kenya, there has been no
wholesale nationalisation of land. or pro perty excet in so far as it has
affected oortain Europeans in the ienya Higiland.s, mainly on a voluntary
but political basis and. certain Asian traders in urban centres. ::rnrever,
both the land and. the property have been taken over and immediately
transferred to Kenyan Citizens to be developed or run on the same basis
as their predecessors. 13 eneraliy speaking it can be said that com-
pulsory acquisition of land in East Africa scans to conform to what one
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writer on the subject has described, as
"The general social welfare (of the community)
which is best served when individual property
claims are subordinate to the common will,
when land use must be guided along communally
predeterined channels and when the Governnents
have absolute control and the last say on how
every piece of land is to be used,"19
It can be seen from the above description that the conceDt of compulsory
acquisition of land. is quite different from the concepts which prompt
any governnent to nationalise private pro'rDerty0
-164-
SECTION (b):	 TIlE LAT RELiTI1TG. TO CO1PLISORY AC 'UISITION OP LJD
CONSTITUI0: AL OUi2tTLES
One of the contentious issues discussed at the various conferences
for the independence of the three East African territories was the
determination of the form of guarantee for the protection of private
property. 2° Besides the concern shovrn by the immigrant communities
who occupied superior positions in the economic structure of the region,
there were minority tribes who expressed the fear that unless the con-
stitutions guaranteed private property the new governments emerging with
independence would. nationalise or conDulsorily take over land., buildings
and other property without formality or compensation. As a result of
the ne,otiations at the conferences both Kenya and. Uganda accepted con-
stitutional instruments that incoroorated. provisions similar to the .3ill
of Rights. Thnganyika rejected the bill of rights but instead incoroor-
ated. a general proposition in her constitution to the effect that the
right to property was one of the inaelinable rights of the individual.
The constitutional provisions about private property in ::enya vere
simila' to tioo of Uand.a. It is to be noted that the iaea of acauiring
land. for a public purpose was not new in ast Africa. The acciuisition
of land compulsorily in East Africa was governed by the Land. Acquisition
Act, 1891i. of India which had been incoxorated into the ast African
laws during the colonial adminsitrations. Incoxoration had oeen
achieved under article 3 of the .L'Irica-Oi aor-in-Council , (later replaced)
by the Uganda Ord.er in- Council 1902) under which the ,ritish Secretary
of State for the Colonies was empowered to adopt certain British Acts
and other Acts prevailing in other coloiies for use and application in
the British territories of Africa.	 Orders so made continued in force
with slight amendments until the attainment of independence. The order
would provide for matters such as the declaration of the intended.
acquisition of land, enquiries to be held about the land so declared,
claims and appeals for compensation and. the rules and. regulations as
well as the procedures to be followed in the exercise of the powers
of compulsory acquisition of land.
Since her independence, Uganda has had. three constitutions, each
of which introduced certain changes that radically altered the previous
position in respect of some fundamental features of the constitution.
The one thing which has remained unaltered, at any rate in theory, is
the entrenchment of the fundamental rights and. freedoms of the individual
which by provision include the right to own and. enjoy property. Article
13 of the 1967 constitution, the third in the series, provides,
"No Droperty of any descr±tion shall
be compulsorily ;aken over and no
interest in or right over property of
any descriDtion shall be compulsorily
acquired. except where the following
conditions are satisfied, that is to
say. . . . . . . . .22
The article then proceeds to enumerate and. describe the circunstances under
which property may be compulsorily taken and acauired. One of the purposes
for which property may be acquired is a public purose. he acquisition is
only valid, if it is Liade with reference to any written law the provisions
of which specifically refer to the taking of possession or acquisition of
property and. contains a provision for the prouDt payment of aa.equate com-
pensation and the securing to any person having an interest in or right over
the property, a right of access to the High eourt. 2he nigh Court is to
determine the extent of his interest or right, the legality of the taking
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of possession or acquisition of the property aM the amount of compensation
to be paid0 Until the military coup d'etat in January 1971, the constitu-
tion was the supreme law of the land. and. it prevailed against any other
law which was in conflict with its provisions, at any rate, to the eztent
of inconsistency. Moreover, the chapter incorporating the rights and.
freedoms of the individual was entrenched by Article 3(2) of the constitu-
tion in that its provisions could not be altered or amended by Parliament
except by a two-thirds majority on the second and third reading of a Bill
proposing the alteration or amendment. Further, only the elected. members
of the iational Assembly as opposed to the nominated ones, were entitled.
to participate in any vote intended. to affect the entrenched. clauses of
the conctjtutjon.
Between 1969 and 1971, the case of Shah v. The Attornreneral of
2Z
Uganda, ' 'was decided. in the ::igh Court of iganda arid the Court of Lppeal
for East Africa, debated. in the Ugand.a iationaJ. Assembly and ciiscussed in
learned. legal journals, on the question of how far the C-overnraent and.
Parliament could. alter or iore the constitutional provisions guarantee-
in private rights to pro perty. The applicant had. been awarded a judguent
decree in resrect of a contractual debt owed. by the TJgand.a G-overnment.
The Government refused to honour the decree uron which the applicant
initiated. rroceed.ings for an order of mandamus to force the Secretary to
the Treasury to pay. Thile the proceedings were end.ing the G-overnncnt
ranaged to convince Parliament to pass the Local G-oveniuent (Lr.iendment 2)
Act rhich purported to invalidate restrospectively the proceedings and.
to render illegal any transactions which gave rise to the applicant's
cause of action unless such transactions were first approved by a minister.
The applicant successfully challenged. the validity of the Act • In a
declaratory judgment, the Uganda constitutional court found. that the Let
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conflicted, with the constitution and. ordered the mandamus application to
be proceeded with. The mandamus order ias duly granted. The G-overnm'ent
appealed. aains-t it but the appeal 'bras rejected. by the Court of Appeal
for East Africa which disclaimed, any jurisdiction to entertain it.24.
The Secretary to the Treasury continued to show reluctance in paying
the judgment award but in the end he was forced to pay under a threat
of a warrant of arrests
Since the passing of the 1967 constitution and the decision in
Shah v. The Attoney-General_of Uganda, the country has experienced yet
another constitutional change, this tine by way of a military coup 'etat.2
Under a subsequent military proclamation, the constitution, though not
formally abolished, is no longer the supreme law of the land and. may be
overridden by military orders and decrees0 Ionetheless, the military
G-overnment has, in a declaration, reiterated tae principle of private
property by affirming that the human rights and freedoms as envisaged in
the 1967 constitution iill be preserved. It would seem however that the
declaration is only for the benefit of the Uganda African for since tien
subsequent measures have been taken designed. to expropriate land and. property
belonging to non-Africans of nationalities other than Tjgandan. It may
be argued however, that these expropriation measures were contemplated
in the 1967 constitution inthat ,rticle 64. gave the President suñ'icient
authority, with the advice of the Cabinet, to act outside the normal
rules and procedures of the constitution if Itexceptional circumstances
')t.
exist which render it necessary for ilin to take immediate action
There have been several measures of partial nationalisation and. compulsory
acquisition of private property in ast Africa which might have
necessitated authorisation by an Act of Parliament but which were taken
without it on Lhe grounds that excoptional circumstances existed.7
7hen the then President of Uganda adcire3sed.
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the nation in Liay 1969 Jhat viith effect from Lay 1st the state was acquir- aV
ing sicy percent of all the major means of production controlled by
foreign conpanies he did. not address himself to those provisions of the
constitution which required specific legislation for such an act. Since
the uilitaxj takeover in Uganda, there have been occasions when private
propefty belonging to anyone has been subjected to compulsory acquisi-
tion without form or procedure that could be described as predetermined
by any existing law.
Section 75 (1) of the Kenya constitution which is similar to that
discussed in the Uganda constitution provides,
"ITo property of any description shall
be conrulsoril:T taken possession of,
and no lntero3t in or riht over
proert,r of any descrirtion shall 'cc
compulsorily ac'uired, excert where the
following conditions are satisfied, that
is to say -
(a) The taking of possession is necessary in
the interests of defence, public safety,
public order, public morality, rublic
health, toin and country rLumi ri cr the
development or utilisation of any pro-
perty in such manner as to rromoe the
public interest; and ..... provided that
if -arlirient so provides ... ne right
of acces e... by ray of areal
(exercisable as of riht at the instance
of the uerson hnving the right or in-
terest in trie property0 . . .) "8
Recently, the enya G-overnrient ordered the eviction of a number of british
Asians orerating businesses in the kopublic without any specific reference
to the provisions of the constitution and without asking arliment to pass
a specific law logalising the exoulsion and dealing with the property
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likely to be e:cpropriated..	 Similarly, the Tanzanian wholesale nation-
alisation measures taken since the Arusha Declaration may have been
followed, by the enactment of special statutes but certainly seen to be
in erogatou of the constitutional preamble vriüch states that private
property as an interest of the individual is among the inalienable
rights and. Creedoms In the developed. countries of the .lest, natioLlal-
isation and compulsory acquisition of private pro perty are preceded by
controversial debates and prolonged procedures of legislation. 3° The
only time that such measures are taken without much formality and. immed-
iately would seem to be during the times of war. It would seem also
that the latter measures may be taken without any provision made for
the compensation of the deprived parties. 'his is particularly the
case in 3ritain since the passing of the '7ar Damage Let, 1965 folloring
31
the decision in tn Burmah Oil Co. v. Lord d.vocate. 	 On tne otner nand,
the situations described in the context o ast Africa have occurred
during peacetime. It is therefore reasonable to ask for the grounds on
which they may be justified. It has been arued. that the political and
economic conã.itioris obtaining in ast Africa are such as to justify
drastic and a parent revolutionary measures if any real benefits are
to accrue to the indigenous inhabitants. In order to be effective, a
nationalization measure has to be immediate otker'rise those who do not
approve of it night frustrate the intentions of the C-overnuent • The
opposersuust be taken by suxrise. In the develoing countries, more-
over, political arid economic crises nay be couared. to conditions of
war in the developed world. 32
 Thus, G'eneral Luin of Uganda speaks of
the Economic 7Tar in 1is country. However, at this stare, ie concede
that we move from the purely legal to the purely politicl level of
understanding. Inspite of 'that has been said, it is still reasonable
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to assume tht with variations pertaining to each territory, the powers
of public authorities to compulsorily acquire land and interests in
land are still subject to constitutional provisions, the rule of law
and to the jurisdiction and power of the Courts to determine the legality
of acquisition and the adequacy of any compensation offered to the
deprived private individuals.
LAND LEGISLATION DEALING WITH CONPUISORY ACQUISITION:
Since our main concern is with urban planning and development, our
examination will be limited to those laws in East Africa which deal
specifically with the compulsory acquisition of land. Besides the con-
stitutions, there are other statutes and regulations under which the
Governments and public authorities in East Africa may exercise the
powers of compulsory acquisition of land. Generally speaking, power
to acquire land compulsorily is conferred by various statutes dealing
with public services which the East African Governments have to admin-
ister. For instance, under the Electricity Act, the Electricity Board
may, with the approval of the minister, acquire an easement in land for
the right of construction, laying, supporting and maintaining electric
cables and for installing electric transmitters. Similar powers exist
for the ministries of Information and Communications with regard to
laying telegraph and telephonic wires. Under the Iater Works Acts,
the Water Boards are empowered to acquire compulsorily an land required
for laying water pipes and digging communal water bore holes. Under
the Roads Acts, the chief Engineer may, with the approval of the
Minister, acquire land compulsorily for constructing new roads, extend-
ing old ones and building camps for road builders and constructors.33a
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Under the Porests Acts and the Preservation of Amenities legislation,
appropriate public authorities nay acquire land f or the purToses of
declaring it forest reserves, national parks or preserved anenities,
respectively0 These individual statutes are aesigned Drirdarily to
promote the services described in -their respective provisions and
often not a geat deal of land is involved. 33
 Uhder the Local G-overn-
rilent Acts, local authorities are directed to do or perform two tes
of functions. These are enunerated. in the schedules to those Acts3
and may be described as either obligatoxr or permissive. Por the
perforuance of obligatory functions, a local authority is empowered
to acquire land compulsorily for the establishment and. maintenance
of the services envisaed under those functions. I,and nay be acou!red
for building a school or a dispensar,r or for erectin thereon a
remand centre or a market • The Acts contain provisions for the coup en-
sation of persons whose land or interest in land. has been adversely
affected by the e;:ercise of the oowers. Prom what has been said in
respect of land t3nures, estates and interests in land it nay be arpre-
ciated that when one talhs about the acquisition of land. or interests
in land one means certain estates and interests in the orners- or
occupation of private persons in ienya and. Uganda and. of rigits or
interests of occupation in the case of Thnzc..nia. 1his is because both
1enya and Uganda admit of private ownership in land whether this is
a type of freehold, leasehold, ranilo land whereas Tanzania only allows
leasehold and rights of occwancy uadcr its land legisJ tion.3
ever, ihether one is claiming to own an estate, a leasehold or a
right of occupancy, the fact that the G-ovemnent or public authority
has decided to ac'uire his interest in tIa land. and to tahe away that
land for a public purpose or for the use of another individual 	 not
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make any difference to the hardship he is likely to suffer or the measure
of compensation he may demand. The value of a freehold and the develop-
ment thereon nay not be vexr much different from the value of right of
occupancy in land and the invastrnents expended by the holder of that
right •31 Even if there las a difference, the fox and prooedure of
acoujring a freehold or leasehold interest should not necessitate the
creation of a different law for the acquisition of a right of occupancy
in land.. It is for this reason that whereas the political and. economic
policies of land holding have tended to diverge in East Africa and land
ornerzhip has different connotations in the three territories, the
legislation dealing with coupulsoir acquisition of land or interests in
land has tended to remain the same throughout the region. Por the same
reason it may not be necessaIr to distinguish between the acauisition of
property in private land and of property in public land e::cert in so far
as those distinctions actually edst in lai and in so far as the interests
acquired may be different and therefore call for diierent measures of
compensation.
The greatest andLfar reaching powers of conDulsory acquisition
exist under land. law legislation and are exercisable en the land is
either required for a public puiose or when it has not been utilised.
in accordance with G-ovcrnr.ents' declared land and economic policies
as envisaged uad.el he law. $ome of these laws are of a general nature
while ot:iers are s pecific to de2ined objectives. Thus, the Lgand.a
Public Land. :..ct, 1969 which vests all public lands in the Land Com-
mission grants the coLuiission a general ro;ier to
"ac q uire and nold. land. or rights, casements
or interestb in land, erect, alter, elarge,
im'rove or de,aolisli any iuildings or other
erections on any land held, by it, sell,
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lease or othervrise deal with such land,
cause surveys, Dians, maps, drains and.
estimates of the land to 'be made and do
and, perform all such other acts necessary
for or incidental to the exercise of its
powers and. duties0"35
Under section 118 of the i:enya constitution, the President, if satisfied
that the use and occuration of any area of Trust land is required for
any of the purposes sDecified., 	 may, after consultation with the county
council in which the land is vested, give written notice to that count r
council that the land is required to be set apart for the use and
occupation for those puroses and, any rights, interests or other benefits
in respect of that land, that were previously vested in any Tribe, group,
family or individual under African law shall be extinguished. Apart
from the p0-icr to acquire land for a public purpose Tanzania has a
provision within its TO;Tn and Country Piannin3 Act to the effect that
where it is thought necessary to acquire land to procure its develop-
nient and tjo 'orner' has taken no reasonabie stess to develop it, the
overnnent may ac'uire it. Cn the other hand, section 2)+ of the Uganda
To;vn and Country Planiün Act provides that the Planning Board may
compuloril-,r acciire land for a public purpose provided that such land
is subsecucntly "used only for, or in connection with the scheme for
\'ihjch it is to be acquired and as approved or modified by the minister."6
Similar powers of a definite nature and purpose exist in the respective
laws oi Kenya and, Tanzania.
The form and proc3duro under ihich land may 'be comoulsorily
acQuired. are set out in the various Land. Ac quisition Acts. -dthough the
three countries have preferrod. to ronane and. introduce certain auod-
nents to these Acts since Independence, the basis of the legislation is
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the Land Acquisition Act, 169)-, of India0 37 There are provisions in
each of the Acts which authorise the agents of the relevant Linister
to enter on a piece of land, with a view to its acquisition, and. to
survey it, di and. remove samples, in order to ascertain its suit-
ability for public purposes0 38 The Acts further provide that whenever
the Minister is satisfied. that any land. is required by the G-overnnent
for a public purpose, he nay, by statutory instrunent, make a d.eclara-
tion to that effect. :rone of the Acts have given a definition of what
amounts to a public purpose. However, the analysis of the provisions
of the Acts and the manner in which they have been implemented. from
tine to time would a-pear to indicate that 'iublic purpose' is capable
of the widest possible neanin even though none of the Acts reproduces
section 6 of the Land Ac quisition Act, 189i of India which stipulated
that the :..inister's declaration would "be conclusive evidence that the
land. z needed. for a public purpose". It is only when it comes to
acquiring land or interest in land ihich has not been developed or
utilized. in accordance •iith land or economic policies of the overuient,
that the law apears to be more definite. or example, under kart :1
of the Land. Acquisition Crdinance (Amendment) Act, 19 ( 5, of Tanzania,
if the Linister is satisfied that all urban or pen-urban area has ocen
basically developed or ousin, purposes and. that the houses are
unsuitable as urban d;iellins and. are unfit for human habitation, or
are non-permanent structures, and. that a scheme for reaeveloment has
been or s e!n, re arect and that such reaevelo: rient cainot be crried
out by the owners of the houses themselves, the mister nay declare
the area to be a r evelonmeut arca. In the event of such declaration,
all the private nihts and. interests in the land, vest in the -roident.
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The parties affected by the declaration are entitled to compensation.39
Besides the power of compulsory aco_uisition there arc wide powers
of entry vestecl in tii G-overnrient and. public authorities. 	 For inStances
notwithstanding the occupation of the land. by the owner, tonant or licensee
in all the three countries the Linister may, by written req-'isition, call
upon the occurier to Dernit an authorized. undorta!:or to enter upon the
land and there execute major or minor public works and such an undertaker
may be authorized to take and. remove from that land stone, raurrari or
similar materials for ho construction, maintenance or repair of public
iorks. 1
 ]:oroover, agents of the overnnent or public authorities may
enter the land at all reasonable tines end view the state of any alienated.
public land and. conduct geoloical surveys, dig and bore into the sub-
soil and. remove samples. In addition, the controlling authority of
public land has the tower at any time, end esoecially where the con-
ditiois of the grant have been infrin:ed, to resune the occupation of
aelicnated. public land. The powers of the Linister, public undertakers,
govonent and public authorities' aents and. of the controllin- authorities
are subjec to 2aking good any daaagc caused to buildings and croDs end
compensation for the iard or materiels used or taken or affected. by
such entry, works or resunption of occupatio; is availab1e0
The decision of the G-overnrient or a public authority as aporzved.
by the :inicter that land is required for a public moso and ou:ht to
be corulsoriiy acqi1red. is uninpeachable in ast Africa. For this
reason the laws provide that any subsequent court proceedings following
the ac-iujsjt ion of land. are to be limited to a consideration of the
interests of the persons affected.. It is therefore uestioneble whether
it is only the minister or the public authority, as the case nay be,
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who have the exclusive wisd.om to determine what is a public purpose and
the land. most appropriate for that purpose0 The position in East Africa
can be contrasted with those prevailing in the United. States of America
and. the United Kingd.ora where both the declared public purpose and. the
land to be acuired. can be challenged in courts of lawO In the English
case of 'Tehb V. inister of iousing and. Local G-overnment	 the
compulsory purchase order made by the Boor Regis Urban District Council
as confirned. by the i.inister was challenged. and declared. void on the
grounds that the powers of compulsory purchase had been exercised. for
a wrong purpose. The council had. purportedly acquired. the land. for
coast protection. The court found. that not all the land. acquired was
necessary for coast protection. '.1he council had thus acted. ultra vires.
A nurfoer of United States of nerica eases may be cited showing the
ind.ividuals right to challenge the declared. public Durpose. In Denihan
Enternrises, Inc. V._O'D.r7er,
	 a city and an insurance cormany con-
tracteci. that the city would compulsorily acquire property oposite an
apartment house which was being constructed b-j t1e insurance company.
The city would then ifer the acz'uired. property for a lease at a public
auction at a specifical amount and. the insurance coIioany was to bid.
for it, and if successful, .rould. build a garage there in accordance with
the contract and lease. Ararently, half of the contennlated garage
would. be reserved. as a private park for the tenants in the apartment
house. The court held that the prooct was so imbued with a private
purpose as to render ti-ic proposed. compulsory accuisition invalid. In
V. .rort of Settle, 5
 the local authority was concerned about
the status of the area 
asLne industry city and atterintato achieve
industrial balance by acquiring land regardles3 of u4rflal ch'.ractor-
itics, for rcdevclopracit and. sale or lease to private industry.
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The court found. that he aut:iority
was compulsorily aczuiring ful!y developed. land because it believed. it
could devote the land. to a better economic use and. that this was not for
a public use. But even when the acquiring authority has been ultimately
proved riGht parties affected have been given a prior opportunity to test
the validity of the declared public purpose as Poltz V. C5. of LUanaolis'
and. Courtesj Sandwich shop0 Inc. v. Fort of Iew York Authority 7
 clearly
illustrated. In East Africa it i only when the comPulsoz7 acquisition
order is in respect of "any house, building or nanufactuary" that the law
permits the aggrieved, parties to challenge the decision of the acquiring
authority.'8 The challenge is limited to forcing the acquiring aut:iority
to acquire the whole house, or building or manufactuaiy when its original
intention ias to acquire only a part thereof. The East African provisions
on this point are similar to section 8 of the nglish ConDulsory Purchase
Act, 1965,/+9 which provides that "no person can be compelled. to sell a
part only of any ;Iouse, uilciing, or manuf&euarj if he is JillinG to
sell the whole" unless the Lands Tribunal decides that to o so would. not
cause any detrinent to the remainder or seriously affect the amenity or
convenience of 'the house.
A nunber of reasons ay be zuGested for the princi?le that the G-overa-
merit and ou'flic authorities should. have the sole riGht of d.eterninii what is
a pu'lic purpose and the kind, of land in which that urpoe may oe promoted..
Pirstly, vie have observed that the major part of develotment in East africa
is carried out b the G.overnrient and. its agencies.	 or this reason, it is
necessary to allow the G-overnuen-t full discretion in determining the means
of such dovelorrcnt, namely the land. 3ocondly, the iniivid.ualst OifliOflS
of what is a public purpose are likely to differ _roLl one person
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to another, depending on their vested interests and. imned.iate needs.
It may be only the Government and. other public agencies which are
capable of reaching an objective and. an aU-enforacing decision to
benefit the whole community even when that decision relegates some
interests belonging to particular individunis. Thirdly, the principle
avoids or lessens the delays that would occur if a planning decision
were to be challenged at every stage. Fourhly, in East Africa, it
is the Governuent and public authorities which have the capacity and.
the means, however limited compared to other countries, to investigate
alternative choices in planning and development ! It may be assumed. there-
fore that whenever a public purpose is declared. and. a piece of laad.
chosen there have been opuoruiiities to e::anine and study other choices.
Lastly another argunent may be put forrard. It seems a fact of life
in East :frica that there is a reluctance on the oar of the ordinary
people to uestion Government decisions es-eciafly ;7hen those decisiois
are of a tect.iical natue.5° Conse'uently, it may be futile to provide
for a Do;7er ;:üca may never be exercised or 'hich may only be exercised
by the privileged fe;i 7hose interests and. ideas are in contradiction to the
notions of l.nning and. development for Ie nation as a whole.
Against these reasons, it can be argued that toenable the residents
to question the validity of the declared puxo5e iould bring
public rarticipation into the planning process-an iaea that is
)	 , .	 .	 51	 -currently ..asLuonaole in the Levelopea countries,	 if tue aeclared
public purpose is related to the d.evelouent of the area then
tne residents should be given an orrortunity at the earliest
stage to pronounce juduonb on that purpose and. consequently
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on the development of their area. It seems a characteristic to the
planning process in East Lfrica that, more often than not, the general
public is not consulted. on what is planned. and. therefore the device
of allowing then to challenge the public purpose night serve as an
alternative choice to consultation especially if the hearings are
in public and. the proceedings are published.. 52 ]:oreover, in places
where the policy is that development should be undertaken by
private undertakers and individuals, the principle that the G-overmnent
and public authorities have an absolute right to compulsorily acquire
land precludes the possibility of examining the capabilities and means
of those private undertakers and individuals. It is therefore
suggested. that were the procedure of challenging compulsory acquisition
orders and the pu'olic purposes allowed., individual proprietors and.
developers would be enabled to show that the 'public purpose' might
be better served if they thouselves carried out the development.
The necessity to challenge the declared. public purpose is
particularly desirable in the dvoloping cou-itries where the objects
for which it nay be declared are of indefinite nunbel' and where often
the public aut'orities are inclined -to acce1e to radical innovatioas
of plannin and development outside the predetermined. lars. Thus,
Croohs writes,
"The countries of the develoin world.,
because th3v desire rid and. acclo:ated
modornisaton, are in.aereitly coiimit ;ed
to mahing sharo breahs not only with the
existing moon-turn of chns and develop-
ment 'out also with the technicues followed
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in many c1evelo'ed countries. The
requirenents of the situation propel
the developing state toward. "hiGh risk
and. oxnerjmcnsal schemes which would. be
virtually impossible in a more risk-
sensitive" modern state, uch changes
are possible because the develoDing
countries have little to lose and. the
investment constraints of the past are
minimal.... In any case, the pressure
for change in the developing rorld
creates an opportunity for reclical
innovation, such as that of Brasilia,
which would. not be possible in the
modern state. Indeed, investments
having long-term consequences are yet
to be made in the develo ping countries.
The roles of the cities have yet to
evolve, linkage and interaction systems
still have to be designed and constructed..
In fact, the pace, Dattern, and timing of
resource e:qloitation has yet to be
deterniined' 53
It is precisely because of this buoyant situation that it is advisable
to examine the declared public urposes more carefully. For instance,
in East frica reasons for which public purposes have seen declared.
have varied. from the purely planning and develonent notions to the
political, economic and. social reasons and. it is not always that the
majority of the people acceflt or benefit from these objectives.5
Prom the construction of school or hospital buildings, to the establish-
ment of prestigeous, riulti-storey build.ings and. hotels, the building
of television stations or the removal of "minority t' landlois and
their replacc'ient with "majority" landlorcs under the same environment
and. conditions, the :inisters have been able to confirm compulsory
acquisition oxors for "uhlic purposes." Yet, in only a few of these
can it be said that tho Ceneral public derived any real benefits.
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Under the Tanzanian Land Acquisition Act, 1967, it was a common practice
when an owner o undeveloped. ]and which was not subject to d.evoloiaent
conditions attempted to transfer it, for the Land. Officer first to
refuse consent and then to ac qUire it under the Act. The Act itself
provided that the President miaht acquire land for a public puiTose
which was defined in section l. to include
"y government scheme, for the development
of agricultural land. or for the provision of
sites for industrial, agricultural or
coiiuercial develoment, social services or
housing or for use by any person or groim
of persons who in the opinion of the
President should be granted such land for
agricultural development
It will be seen that the Act contemlated a situation where the public
purpose would. arise first and tien the need to acquire that land would
follow. I-o-ever, the Land office used the Act as a matter of routine
and it '.ras immaterial vihetner or not any scheme of develoruent exizted.
A writer has coL.rlented. that,
"The policy behind t:-e acquisition (was)
to prevent the occuier making uonej out
of undevelood land, a :oolicy auite cUs-
tinct from that u1-iderlyin the Land
Acuisition Act .1155
and that the government was r'rely challenged on this use of the Act.
":ouhers of the public have even preferred to sue the new tenants of
the land. The Attrney-G-eneral may, and has, refused his fiat to
an action against the government, and. ay also claim rivilcge if
-1 82-
cafled. as a witness to the action against the new tenants."
East Africa may benefit by inserting into the law of cowjulsoxr
acquisition provisions which enumerate and. describe public purposes
for 'rhich land. nay be acquired and. then allowing any aggrieved party
the right to challenge any order of conpulsoxy acquisition if he
believes that the pui orted public purpose is outside the statutor7
provisions. On this noin it nay be useful to compare the Uigerian
Lair provisions with those under English law and. to consider hether
these la'is have any relevance to the circumstances obtaining in
56
East Africa.	 Like Kenya and Uganda post-independence Uigeria possessed.
constitutional provisions that guaranteed. the right to private property
and. in this respect section 31 of the 1963 constitution of I4igeria is
similar to the provisions in both the Kenya and. Uganda constitutions
which have oeen examined.. j:oreover, like Uganda, the post-coup
d.' etat governnents have riot shown any intention to abrogate existing
legislation or legal concepts relating to private prorerty0 Purther,
like East Africa, the detailed. provisions of compulsory acquisition
of land. are to e found in -iarious land. laws which are suple:entary
and suject to the constitution. Unlike :ast Africa however the public
purooses for ihich land nay be conulsorily acquired are defined v.ithin
the provisions of this legislation. The major provisions which permit
the ac quisition of land. for nublic ureoses are those contained, in the
Land. Tenure a; etion 2 of the Act contains a lengthy definition of
public purposes as foflows:
" 'Public purposes' include
(a) for exclusive G-overnuent or local Govermuent
authority or for enoral public use;
(b) for or in connection with measures taken
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against sleeping sickness or with sanitary
lIILproveL'Lents of any kind., including reclamation;
(o)	 for or in connection v7ith the lcying out of any
new s or the irapro venent of any existing, t orri ship,
town, village, uarket, civic centre or OVCIU2flt
station,
(a)	 for obtaining control over land contagfous to any
pore or rivers;
(e) for obtaining control over land. required. for or
in connection with olanned. rural or urban
d.evelopnent or settlenent;
(f) for or in connection with the laying out of an
area of land to be reserved for the urpose of
trade or industry
(g) for obtaining control over land. the value of
which will be enhanced. by the construction of
any railway, road or other public work or
convenience about to be undertahen or rrovided
by the overnrient or a local G-overuLlent authority
or local -ov;rnnent authorities;
(h) for obtainin control over land rec'uired for or
in cormection with :urposes of any cororation
or Board. established under the orovision of any
Act or law for car:ying out any fUnctiOnS of a
public nature0
Although a nu:ber o_ the definitions, such as those in paragranhs
(a) and. (:'), niJear to be too wide to include purJoses other t:ian those
sDecifically tientiood, the section has adeouately limited the causes
for vrhici Drivate lend. may ce courulsorily ac'uired..
	 irce bureaucrats
tend. to justi1,r
 their actions with reference to a given law, it is
reasonable to assune hat they would. be likely to operate within these
provisions. 57 .creover, even asuning that the acquiring authority
decided to use one of the nore extensive provisions to acire land.
for a puose which was reraote fron a benefit to the general rublic,
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a court might decide to aDply the ejusdera generis rule to limit the
58
authority' s ambition.	 However, the immortant principle is that
because arljament has cared to enumerate and describe the ou'olic
purposes for which land may be acçuired compulsorily, the individual
has thereby been Given a right to challenge the acquiring authority.
Similarly, in England, local authorities may only purchase
land compulsorily vdth reference to legally pre-de'termined puoses,
the particulars of which are fairly well-on. 9 A local authority
may compulsorily purchase land in its area only if that land. is re-
quired. for development, redevelopment or improvement, or for the
relocation ol' population or industx7, or for the re placement of an
open space, or when it is eedient to acquire the land immediately
in the interest of proper planning of an area. The now defunct Land
Commission,60 could. have exercised similar orers in respect only of
the same objects or in relation to land ;;hich was situated in an
area that had. been d.esiated as the site of a ne town or in relation
to land. in a clearance area under the provisions of the :ousing Act
of 1957.61 .n all these cases, the arieved party has access to
the courts and. mar chollene the declared rur'oze for which the land
is pur)ortea to be ourchaed as T'ov.iritor or ::cusin 	 Local
G'overnnent has clearly illustrated.°'
IotwithstandThg the diverse land policies cur.'ently pursued, in
the region, it is suesed that East Africa would benefit from ado:t-
in similar provisions as those exisiting in Ligeria or ngland in
respect of public purposes for which land. may be comulsorily acquired.
As already observed there have been instances when the declared public
pU1)O3O was uostionable on a number of grounds.	 The construction
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of television stations and. exoensive hotels 'ihen the areas needed. nore
school;hospitals and residential housing fall into this categoj and
o is the construction of political party headquarters even when the
country concerned still permitted the existence of other parties be-
sides the ruling one. In each of these cases, land. has been com pul-
sorily acouired for supposedly public purposes. The proposal to
define public puroses remains valid notwithstanding that the acquiring
authorities can be trusted not to abuse their powers and inspite of
the fact that these c •uestionable purposes may in the And turn out to
be for the benefit of the general public. '.'Te have commented that
public authorities do not have the Drerogative of being always right
or having the greatest wisdom in planning and development. Conseuently,
vihere the public have an ooportunity to challenge the declared public
purpose there arises a forum for articulating and examining the public
purpose and, even if it eventually passes, the undertahers may benefit
from the rublic inquiries and discussions that may precede the
implementation. Cur:ently, in the tnited ingd.on, there is a debate on
the concepts and. tiiiing as well as the financing of projects line the
aplin airport ani. the Channel .2unael. 2he overnnent has the owor
to and. at present seems determined, to proceed .rith these projects.
On the other hand, there is evidence o chow that the G-ov3rnuent is
beginning to modify its views and to alter the tiriing for implementa-
tion in the li ctht ol' the criticisn3 generated at cu'lic inquiries by
pressure groups. iact tne lar een tat the Governments decson,
once made, is unimpeachable, it is improbable that the process of
determining the objective and. effect of the to projects would have
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pursued. 'ijth the same caution and breaks. In effect, the suggestion
means that to allow challenges to declared public purposes by way
of defining the same in stautorr law is to encourage public pariicipa-
tion in planning and development at the earliest stage. It also means
that the acquiring authorities would be given t -ie advantage of exaLlin-
ng alternative policies or projects as advocated by those opposed to
their schemes,an advantage that would be probably absent in the evon'c
of such authorities having the sole right to determine and define
public purposes for which land may be compulsorily acquired. The
exercise of :Jowers of compulsory acquisition and indeed the whole
principle of eminent domain is subject to certain defined rules of
procedure and regulations for compensation which are discussed in
the next parts of this ch-uter.
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SECTION (c):	 RULES CF PROCEDURE FOR CO1PULSORY ACU13ITION
The statutes which grant the powers of compulsory acauisition will
normally prescribe the rules of procedure to be followed, when those powers
come to be exercised. Failure to observe the rules of procedure may
render the purported exercise invalid as being ultra vires the poicrs
of the relevant public authorityo 6 In East Ifrica, elaborate rules
of procedure for the compulsory acauisition of land are to be found in
the various land. .cquisition cts and the regulations made thereunder.
The IJ,nister' s declaration that the land is required for a public
purpose must be made by way of statutory instrument. The instrument
is to specLy the location and. the a2sro::imate area of the land. to be
acquired, and. if a plan of the land has been made the instrument
specifies a place and. the time at which the plan may be ins'ected by
anyone interested.	 copy of the declaration must be served on the
registered rorietor, if any, and on the occuoier as well as on the
controllin: public authority in whose jurisdiction the land is situated.
If no plan is e:stin; a the time the I mister makes a declaration,
the hinister directs an assessment officer to mark and. measure the
land affected and. to proiuce a plan thereof. Soon after the declara-
tion, the assessment officer causes a notice to e published in the
official -azet-e and e:thibited at convenient places near or on the
land. affected. Cooies of the flotice need to be served on the orners,
if any, the occuicrs and. the controllin authority of the land. The
notice must state tnat the overnnent intends to take possession of
the land. and that any claims to all interests in the land may be made
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to the assessment officer. Purther, the notice must give all the
particulars of the land. and. invite all persons having all interest
in it to appear personally or by agent before the assessment officer
on a day and at a tine and. place, all of which must be clearly arecified.
in the notice0 Unless the Linistor diretts othenvise, the day on
which the interested parties are to be heard must not be earlier or
later than a specified period in the Act.° 6
 This is to enable the
parties to state the nature of their interests, the auount and
particulars of their claims to compensation or any objections they
nay have against the published, plan. J.t the same time the stated
period avoids any delays ;hich might be caused in the absence of a
fixed. period. The assessment officer may recjuire that the information
from interested. parties be E.ade in writing and signed by them or their
0
agent S.
A nuu'cer of coents may be made on these preliminarr rules
of procodue. It ;rill be observed that the owners and occupiers
of the land affected are not entitled to challene the reasona'310pc55
of the :inister' s declaration. This is a matte:' of oiicy ad the
1:inister t S discretion a'pe.rs to ave fin2Uty in effect. The Only
r±ght they have is to cuestion the accuracy of the sian published
with or after the declaration. They are merely ashed. to declare
their interests in tne land and. to claim couDensationtereoe The
reouironent that sufficient notice should be given to :arties affected
.s a iueaaiiental eature in the ecrcj.so of oiers ol couDulso
acjuisit!on.	 it was heli that
failure to serve the reisturod proprietor of the iaid af'ected avoids
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the vesting order in the acquiring authority. 1oreover, it would
seem from the decision in
	
aratates Ltd v.iiationalDeveloc-ont
creait	 that mortgagees are interested parties who should be
served with notice. The analysis of case la-i in East Lfrica has
revealed a dearth of judicial precedents on the question of notice
to the parties affected by the exercise of powers of con pulsoj acquisi-
tion. This is perhaps understandable considering that even \rhen a
party succeeds in having a declaration invalidated his advantage is
only terrnoraij since the 1:inister is likely to reconsider the matter,
follow the correct procedure and come out with the sane declaration.
£he courts have no power to zubsttute any decision to reolace the
!:inister' s declaration. The only effect of challenging it is to
delay the vesting of the land into the ac;uiring authority. It nay
be said therefore thtt the re quirement for giving notice to t:qe Darties
is to ensure that they are aware of what is harpening to their land
or interests in land. so as to ta:e ster's to rotect t:ieir reuaining
interests and. to assess and claim cou'censation for those which are
to oe alienated.
The provisions with regard to giving notice are neither adeuate
nor fully Dractical. The necessity for publishing the notice in the
G-azette nay have been copied from the nglish law bu it serves little
rurpose in a region like East Africa. The G-over::ent Printer rublishes
a limited n'.ber of Cn.zette issues which are thc supliei aluost
exclusively to -cveriuent dcparti:onts, local authorities and various
pu'olic institutions. It is not unusual for one C-azot'Ge cory to circulate
from office to office and in some cases, from departmcnt to deartnent.
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The chances of a private individual having access to a copy of the c4-azetLe
are minimal. Conseauontly,it is impossible for all tine persons ioso
land. rights and. interests are affected. by a compulsory acquisition
order to obtain the information from the G-azette. It is only when
they or their friends ;rork in some government institution which has
access to the G-azette that they may be able to read. the order0 Thus,
publication in the Cazette fulfils the legal requirement without
giving the necessary information to the interested, parties. In any
case, both the azette ond. the notices disilayed in public and. on
or near the land. to be ac],uired. particularly in ::enya and Uganda tend.
to be written in the official language which is English. 70 Pew
landowners and. occupiers are able to read and understand the Ln;lish
language. It follows that little is gained by fixing a notice onto
the uroerty of or serving it personally on the '-erson whose land. is
affected when the notice 13 written in a language he Is unable to
understand.
Iaapi71 has proposed. that if the government wants to take action
which affects private rights and. intends to inform the public of its
intention, then it siould create a secial newsletter rritten in a
language which the perso vis likely to be affected. understand. i:e
c'i.tes the cases n ierya ama 1arizana 'ere z1s7ah1li is sometimes
used. for the dissemination of overnment policies and informaton.
There can be no doubt that the use of the vernacular languages in
the aissemination of news about G-overnment activities is the iiost
ei'ficient method and. it has been effective in the two countries,
especially in "anzania where nearly everyone understands :asrrahili.
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However, the system of a newsletter has it own limitations. he fact
that it vrould. riced, to be published, in at least half a dozen lenuages
to reach all the areas of the resrective countries might prove e;en-
sive; moreover, not all the persons to be affected. by compusor'j
acquisition are able to read. their own languages. The necessity to
publish the newsletter in the different languages would require the
employment of a translating bureaucracy which would further denude
the already limited, resources of the G-ovcrnment in both personnel
and. finance. It can be stated for instance that the use of inter-
preters in court and. tribunal proceedings in ast Lfrica has proved
to be a problem because of lack of these resources. 72 Two other
methods aay be proosed.. Since in East Lfrica, local authorities are
a little more than mere government agencies, the resoonsibility of
informing re3ider.ts -chat their land and. interests in land. are subject
to a government order of co-iulsory acuisition should be vested in
local authorities.	 o 'oeg.n with, the officials of a local authority
are lihely to come from the sare area and. t:srefore to unerztand. the
local langua-e. In adLition, they are familiar with the environment
of the area and. are 1i::ely to	 the extent of the land acuired
and. the residences of the parties affected. he procedure would be as
follows: -'s soon as the inicter has made a declaration of coaulsoir
cciuisition, a co'y of the declaration should be sent to the relevant
official of the local authority in vriich the land is situated. _'ile
official would cause the declaration to be translated, in the local
language. Len acconpaniod. by the area or parish chief he '.;ou!d
visit the paft-os affected. and notify then of the ovornnentt S IOCiOiOfl
to acquire their interests in land.. He would inform heia of the date,
tine nnd. plce .i'on the asoss,&nt officer Inte.idc to visit their
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area and. settle their claixa. He would point out the particular of
the land and properLy to which the order applies and infoia then of
all the particulars ihich the present lai requires to be in the
G.azette and the notice served, by the assessment officer. This would
.ve the interested. parties an opportunity to give the details of
their claims and formulate any questions they may wish to put to the
assessment of'icer when he first visits the location. On the apDointed.
day, the assessment officer would be accompanied, by the official of
the local authority and the chiefs of the area and together these
would meet the people interested and proceed to record and adjudicate
all the claims made in respect of the land. Thereafter the assess-
ment officer would be able to make his awards to the claimants. The
3econd. proposed. method is the practice of holding barazas in East
Africa - a method which was extensively used. during the colonial
administration and. which has continued, in use since independence.
A baraza is a formal gathering of all the peoole within a given
area, the holain of wnich will have been notified to the people
of the area by the local chiefs. The inhabitants are inforued, both
verbally ana throu:'n radio messages that some local or government
official will be coming to address them on soe policy or decision
at a given place, dae and. time and. that afterams he \iill exlain
and. .iscuss with them the overnuent policy or decision. veryone
is urged to attend the 'oaraza. In t.iis context, a baraza has two
main advantaes: iince it is held locall r it is likely to attract
many people especially those '.;o Lay think that they are to be
af2oceCt by the declaration to com pulsorily acquire the land.
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There will be no trans portation	 problems as the venue of the meeting
is normally chosen vrithin ;i-'lking distance from moct of the re3idential
places in the area. :oreover, the claims and. demands of the interested.
parties are likely to be more articulated considering that thoy .'iill be
arguing in a familiar environment aM in the presence of well known
local officials and. chiefs ruth vhom they nave pre3unably mixed in local
social contacts. It is therefore suggested that the holding of barazas
fl East Africa is a suitable form of suDplementing any statutory
declarations and notices currently required. to be insrted. in the G-azette,
newspapers or to be placed. on or near the property to be acquired.
A point may alsi be made in respect of the re-'uireLlent that notice
should. be served. on re:istered. proprietors and. occupiers of the premises
or elteratively on or near the premises. .Vhile it is admitted that in
the final analysis personal service is the most effective, a considerable
nunber of t'ie re:istered o;:ner3 tend to be chiefs or civil servants v;ho
are liable to be tran3ferred from time to time, vihile many of the
occupicr. tend. to be tenants or sub-t3rlants of the same property with
little sta':e in the property. Jecause of this there is no guarantee
that these notices .iill cone to t1i kncrledge of all the interested
parties. :or this reason, it is submitted that the time allowed, for
claims to be submitted. is too short. A period of three months or
more uiht be more realistic. Lastly, it is su:ested that the
acluirin , authority iiht use the nediun of radio as an alternative
but not exclusive method of informing the interested parties who
are absent from teir premises, particularly, of the chiefs and. civil
service categories. A recent research invosti:ation nas shmin that
.-194-
the radio is used. more extensively as a means of communication than
.	 73
any othcr medium in .iast .frica.
	 i'urther, because tney are relatively
wealthier, most chiefs and civil servants own one or more typ os of radio
receivers. The sugestion that the radio should not be the only means
of communication is made on the understanding that in the event of there
being a dispute as to whether or not a party received notification it
would be difficult to prove that he had listened to a radio broadcast.
On the other hand, the radio would serve a practical purpose in that it
would supplement the other means of communication so that whoever was
not personally served or sumnoned to a baraza is given an extra
oDportunity to get the tiessaze from the radio broadcast. It is proposed
that to be effective the radio broadcasts of this nature should be
ude on specific days and times during a given oeriod.
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"It is a basic principle of Law that
when an owner of land has his interest
in the land. taken from him under
statutox7 powers he is entitled to
compensation as of right unless the
statute expressly deprives him of that
right. It is still possible for land.
to be taken by the Crown for defence
purposes in an emergency without
payment of compensation but, as
indicated ..... the prerogative
powers of the crown are superseded
whenever an Act is passed regulating
the exercise of a particular power.
In normal times, therefore, conpul-
sory purchase must be authorised by
statute and. compensation is payable
in accordance with the t arms of the
statute."75	 -
TJhtil 1965, the principle of compensation for proDerty requisitioned in
England during the time of war was governed, by both case law and statute.
As far as case law was concerned, the matter had been settled. by the
House of Lords in the case of Attorney--eneral v. Do ::eyser' s oral
Hotel, Ltd. (1920).76 In that case the 1ar Cffice, having failed to
reach agreement with the owners as to the terms of taking over a hotel,
requisitioned. it in 1916 for defence purposes arid. claimed that,
althouh the crown night make an ex gratia payment, it was not, in
the case of reouisitionin under prerogative powers, bound to pay
compensation. The House of Lords decided that the prerogative powers
did not apply since the Crown was bound by the terms of the Defence
Act, 184.2, which allowed owners to claim compensation as of right.
'iith regard to the temporary use of private land. or premises for
defence purposes, the position was governed br the Land Powers
(Defence) Act, 195 3 , which enabled the Crown by order, valid. for
twelve months at a time, to use land. occasionally for defence
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ainirig and. othe" nurj7oses connected with the defence of the realm
but su'oject in all cases to the payment of compensation. 	 O7eVOr,
n the middle of the 1960s, the Thuse of Lords decided another case,
this time, Burrich Cii Co. v. Lord Advocate, 78
 and propounded the
same princirle of corrensation notwithstanding bhat the property had
been affected by a dire necessity of defence puoses. This tine
Parlianent was pronpted. to intervene by passing the Var Damage Let,
1965, ;rhich enables British C-overnuents to requisition or destroy
pr000rty during an emergency of a 1ar without being liable for Corn-
penoation.
In the Lnited States of America, conensation for property
taken for public use is provided for in the fifth amendment to the
United tate3 Constitution ;:hich is mad.e alica'ole io the cononert
states by t:e Courteent:i anenduent0 79 oreover, since in America
the G-over Let :as less powers over land use than in nland, most
of the co:onealth and the Soviet Union,° the necessity to ray
corrnensation exter1ds to lands and interests in land which in the
latter countries 'iould. not probably ma:e the acauiriag authority liable
for cor.pensation. Comp ensable property rights include future,
present and intangiole interests. In the :ited States v.
the court held. that low and frecuent overflights of the Ijnited States
aircraft over the appollantst land :ere a direct and. immediate
interference ;:ith the use and enjoyment of land and therefore con-
stituted a taking even thouh the use of the land had not been
cortploto y do3troycd. :iaman has commented that it is only t:ic
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cou.rs, both stttte and federal, which have resisted the tei'tation
to claim for any imaginable right or interest in land by construing
damage or loss to the ovmer as arising only when the Governldents'
activity causes a depreciation in the market value of the land.82
Although iany critics of the Soviet Union. forn of government
suggest that individuals are not allowed to ovn land. or personal
rights in land. this is not strictly true. Por instance the Land.
Code of the Soviet Union provides,
"All citizens •.o. who are desirous
of working the land. with their oun
hands, have the right to use the land.
for the uzoses of •.... AU citizens
wishing to receive land for their on
use are allotted. land. by the connunity
of which they are a nerfier or by the
land agencies of th3 state, if the
latter have availa'le land deai-iated.
for the use of indiviva1Dersons."
The right to land, c.csied to use,
is without limit of time nri n..y '03
terminated. onl-T on the oasis of
grounds e3tab?is;ed y law."5
Purthermore, rtho such land. is acuired for a public puxTo se the user
is entitlsd. to conenzaticn by way of receiving an alternative 1ot of
land and getting cor.pensation for any improvements he nay have carried
out on the land. 2:uz, in Cit2r Industrimi Courcil v. i Tois:rd, the
City Industrial Council was allotted a plot of land. for the construc-
tion of a building of thirty a7artnent. Included, in the niot v.ras a
private home owned by eishtad. he hone was to be demolished and.
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compensation paid. Instead of paying compensation the council allocated
a house to the i;eishtad family but Ileishtad refused to take it0 The
City Industrial Council brought suit for the eviction of the family
and to force them to occupy the space offered. The peoples' court
gave judgment for the plaintiff council which was affirmed by the
Provincial Court, This d.ecision was reversed by the civil college
of the Supreme Court which ordered a retrial. At the subseouent
trial the court held that the council had not acted in accordance
with the estaolished law and had to
"provide the persons evicted who have
been living in the said dwelling for
not less than one yecr, living space
suitable for living of dimensions not
less than those occuoied in the d;iell-
ing to be derolished and in accord
with the established norms. The
property owners, regardless of this,
shall receive coLipensaon or he
building taken fron theti.".4
It can be seen ;herefore that modern legal sZ rster.is, i:Tes)ective of the
political or economic s-steia under wiiicci ther orerae, reconise and
enforce the ?rincile of compensation in :espect of rvate land or
propertj OoLlpul.3o1'ily acquired for a pu'ilic ptpose.
African custouaiy law recognised the principle of compensation in
iespect of land or interests in land where there had oeen a peacful
taking through neotiatio between the parties or where the couiidll
of chiefs, elders or the ig had areeö. that the particular land
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was required. fo± a public purpose.8 Compensation was not availacle
where the land. had. been acquired through conquest, or as a punishment
to the owner, occupier or user, or where the land. had been acquired.
by prescription through long user and. occupation. This may be one
of the reasons why constitutional and legal provisions guaranteeing
compensation for the compulsory acquisition of private rights and.
interests in land. have continued to be retained. since independence
while other provisions not founded in traditional concepts have
86been radically altered or abolishea. altogebher.
(ii)	 :	 i:r c-o	 ini . CO1PtJSATICT
The Constitutional provisions aoout land. and. property have been
supplemented. by a nuuber of statutes and. regulations cnd many of tiese
have been t2e subject of jud.icial inteiretation, clarification and.
explanation ;hen it came to dealing with specific cases of compensation.
1hile it is true to say that there j little case law dealing with
the act or declaration of compulsory acquisition and the procedure
thereuncler,there are, in East Africa, nunerous court decisions on
the principle and. measure of compensation in the East African Law
Reports. 88 ;rhen considering the concept of compensation, the folloring
matters need. to be considered, namely, the law applicaole, the land.
or proerty therein, the acquisition of which leads to a right to
compensation, the procedure under which such cokrnensation may be
determined., clained. and. paid., the ground.s on which it is paid. and.
the evaluation of the compensation payafle. The law under which
compensation is paid in ast Africa nay be enumerated. as foUovrs
customary lau, constitutional law, ord.inary Acts of Parliment,
-201-
statutory reultions and ministerial orders and case law which is
based mainly on the received law from England, India and other
commonwealth countries0
CIJSTOLARY LAVI
Professor James9° has observed that although there is no
legislative basis for the application of the principle of compensation
within the domain of customary land tenure nevertheless custouary law
has come to dominate the case law which has accumulated over recent
years in East Africa. This phenomenon can be explained on a number of
grounds. Pirztly, it has been noted that the colonial towns and urban
centrestendedto be small in area because their main puraose was to
serve the administration and the commercial community the members of
which were mainly non-Africans. 91
 ie have also noted that the pen-
urban areas continued to oe occuiied by the indigenous population
under African customary rules of land tenure. It follows •that any
post-independence extensions of the towns and urban centres have
had to be made in areas hitherto Governed cy traditional rules
of land tenure0 Consequently, it has been inevitable that the
land rights and interests in those extensions should be determined
in accordance with local custom and African law. 92
 The acquiring
authority having applied modern and largely received law of planning
and development to acquire the necessary land has had to deal with
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the ancient and. traditional concepts in the determination of what the
land and. the unexpired. improvements on it are worth in terms of
compensation. The case of Abdalla v. lohamed.i and. others (1969),
though founded. on the right of occupancy,is illustrative of this
dichotomy. The parties to the suit were members of the azaramo
Community. However, their dispute was in respect of a right of
occupancy over G-overninent Reserved. Land which was a creature of
modern statute. Notwithstanding the statutor provisions the parties
had occupied. and cultivated. the land in accordance with ;1azaraiao
customary law. The Kadhs court; applying '7azaramo law of land.
husbandry, found for the defendants. The plaintiff appealed to
the officer of the Regional Court who ordered. the defendants to
pay compensation for the extinction of the plaintiff's rights in
the land.. The plaintiff appealed to the Hight Court which held.
that the land being overrnaent land, customary law did. not apply
and that the parties and their predecessors were all trespassers
and. could. not acuire or transmit any rights in the land. Cn a
further appeal to the Court of Appeal it was finally decided. that
the rights of the parties as between themselves as occupiers must
be governed. by the customary law; that the parties were not -recpasser5
but held the land under an implied licence from the G-overnment and;
that on the facts the decision of the Lad.hi' court was the correct
one. In eadnn jiaki1asa v.Kasisi s/o 	 kine (191.6), ' it was
held that customary la;i, unlike Roman and Coumon law, did. not
recoise the notion of quic ajild plantatur solo .edit. Under
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customary law the tenant has the right, on termination of his tenancy
or eviction, to remove any permanent fixtures in the land. which he put
there or, in the alternative, to demand. compensation for them from his
landlord, or successor. In this particular casethe defendent, having
quarrefled. with the plaintiff who was the headman of the area,
dismantled. the materials of his house and. took them with hin to a
new location where he decided to settle. The headman contended.
that the custom of the area prohibited. the removal of any material
used. in the construction of a house built on land. within their
community. It may be observed. that there have been a number of
instances when concepts of the received. English law have been accepted.
into or confused. with notions of customary law and. to counteract against
this phenomenon it has been a practice in East fric since the colonial
days to verify an alleged, local custom pleaded in any case before the
courts. This pracfico is based. on statutory provisions. During the
colonial days the then native or African courts, now lower or
magistrates courts, were presuned. to know the local customs since they
were and. are still presided. over by local peraonnel. ::owever, where
the magistrate did not know or where the parties demanded it he would.
seek the opinions of the elders within the community. In the case
of higher courts which were and. are still presided. over largely by
e:'patr±ates or judges who do not necessarily belong to the same
community as the parties, the assun:tion is that they may not know
the concepts of local customs. 95 Conze ,uently, the law allows them
to engage assessors from the local community. This is sometlues
done by getting several elders or retired chiefs to sit with the
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court during the hearing and. sometimes by calling an expert witness who
has made a special study of the local customs. In some instances, the
G.overnnent has invited a panel of experts to study the indigenous
customs and. the paneJ' s subsequent report has made a basis of guidelines
on various customs to be used. by all courts. In the present case a
similar matter had. been decided. by the I.ative Court of Appeal which
had. not found. a rule similar to that alleged.. Therefore the Court of
Appeal rejected the plaintiff' s contention and in doing so gave the
ground that the plaintiff a interpretation of the custom conflicted
with that enunciated. by the Iative Court of Appeal and held that
"the materials such as those under consideration which have been
purchased. by the omer of the house are his 6n property and nay be
dealt with as he pleases." .i similar principle was declared. in
p
-	
.	 -	 .	 -	 -Luhas .raazha V. Lfuriwa Sanwa	 no. i.tro on vramba v. Attorney-
G.eneral.97 Cases of similar princiDles have been decided. in 7est
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Africa as CrLlolo;75n v. Cloid. illustrates.'	 he riht o corren-
sation or to reLova materials was only available ;iiiere the imorovererts
had. been accepted oy the landloz. and. accetance night have been by
speoifi areemant, by immlication or y acquiescence. In cases where
the developer was a trespasser or an illegal tenant the improvements
attached to the land as was held. in the vest African case of
Emanuel Lad.ipo Adeouji vs Thitoye (193)/ In Oola :r'ala v. Clu
Cludhe (1959) 9n Last African case, it was held that,
"In	 customar law, land given
merely ior cultivation does not
entitle tie cultivator to build
a house on it unless he has per-
mission. If he does build he could
forfeit his riht o occupy the
land and. then oven if the house
is e:enzive and. ieriaanent it
nay nevertheless enure to the
owner of the 1and..'
Similarly, rhere a purchaser buys land. under custoL1aIJ tenure owing
that local custom does not permit the sale of lnd he is not entitled.
to any comensation for inproveLlents or developments made on that
land. susecuent to his purchase. This uaz held, to be the law in
Jafenia v. I usuka (j.?67 101 Secondly, it nay be argued. that non-
Africans in East Africa constituted he commercial-oriented section
of the community with the ability and means of transforming land.
transactions into writing and. getting legal representations in
negotiatioas or compensation. Consequently, fewer cases from this
community found their way into the courts. un the other hand, most
African land transactions tcndcd. to 'e oral and thi3, coutled. with
the conce:t of the e::er.dcd' African fatily which makes it d.iLicult
to determine 'oeiorehand who was entitled. to cor.vensation resulted.
in nuuerous case3 of litigation. 102 It is to be aDreciated also
that le,islaion in East Africa was r3la:ed so as to admit land.
suits the transactions of which had. not been in ;rciting or the
evidence thereof put into writing. Lastly, many of the decisions
about conensation ior land., particularly hat which had been required
for public services such as electricity, water and. roads were made
by lay magistrates whose speciality was customary law. Invariably,
in determining the measure of compensation and. the interests for
which it was payable the magistrates considered the notions and.
concCDts of customary land. tenure. Althouh magistrates t courts
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are not courts bf record, thenever their decisions were appealed against
in higher courts the latt9r were bound to consider customary rules on
srhich the lower decisions might have been founded0
COITSTITTJTIOflAL PtVISIoIrS:
With regard to constitutional provisions relating to compensation,
we nay take he 1nt Kenyan provision which is similar to that of
the 1967 constitution of tganda, namely section 75. This provides
inter alia,
'(i)..... (c) prcvision is made by a law
applicable to that taking
of possession or acquisition
for the prompt payment of
full compensation.
(2)	 Every person having an interest
or right in or over iro-ertv
which is compulsorily ta:en
possession of or whose interest
in or riht over any proerty i
compulsorily ac uirea. siall have
a rigit of ãirect access to the
High Court for -
(a) the determination of his interest
or right, the legality of the
taking of possession or acauisi-
tion of the property, interest
or right, and the aount of any
cotmensation to which he is
entitled; and
(b) the purpose of obtaining pronDt
pay-mont of the compensation."103
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These provisiorfs are worded and intended to have the effect in 'the
manner that constitutions which incorporate the Bill of Right do
Tanzania however rejected the incorporation of the Bill of Rights
in its Constitutiono Consequently, its position with regard to
compensation is governed by the ordinary law and property legis'
lation. It may be noted that all the important measures of lanô-
legislation in Tanzania since Independence contain detailed
provisions dealing with compensation for rights or interests in
land. acquired compulsorily. These include the Freehold Titles
(conversion) and G-overnr.ient Leases Act, the Land. Acquisition Ac-t,
Land. Tenure (Village settlement) Act, iTyarubanja Tenure (Eranhi28
ment) Act, the aural Farmlands (Acquisition and Regrant) Act, UfbaX1
Leaseholds (Ac quisition and. Regrant) Act, and latterly, the acqisi
tion of buildinga leislation. 10 It is true also that both Izerlya
and. Uganda have, since I:idepethence, enactea various Land Laws nd
that invarioly these provide for the compensation for pai-ties sihoze
rights and interests in land. have been adversely affected by corpUl
sorp- ac .uisition of land. The difference between Tanzania and 13
other two countries is that whereas in the latter DroDerty legilati0n1
is supplementary and subject to the provisions of their resect.Ve
constitutions tIie anzanian property laws are independent of th
constitution. This difference ertaina mainly to procedure since
the substance of the property laws in :as-c frica tendS to be
similar esDecially their provisions d.ealin with couensation. It
is possible in ienya,as it was in Uganda under the 1967 Consttu-
tion, to challene any land or property le,islation as being
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inconsistent ,with the provisions of the constitution and the challeige may
require to be heard by a full bench of the High Court as happened in the
case of Shah v. Attorney-General of Uganda. Moreover, the provisions
guaranteeing private rights to property in the constitution may not be
altered or abolished except by a special procedure in Parliament. 105
 In
Tanzania, property or land law may be altered or abolished under the
ordinary procedure of Parliament and cannot be questioned in a court of
law as being inconsistent with the Constitution.6
ORDINARY LAND LEGISLATION:
Whenever an East African Government decides that some land needs
to be compulsorily acquired for the purpose of implementing some national
land or economic policy it causes legislation to be enacted and almost
always such measure will make provision for the compensation of the
persons whose rights or interests in the land are to be affected. In
many cases the provision will refer toarxl apply the more detailed rules
and regulations contained in or made under the general Act, namely, the
107Land Acquisitaoi ict, or will be modelled on the provisions of that Act.
It is therefore proposed to examine the various provisions of Land
Acquisition legislation in so far as they relate to compensation. In
most cases the Acts will authorise the relevant minister to make regula-
tions under which compensation may be determined and paid. T'nis amounts
to a distinct departure from the Received Law and the practice in England
from where East Africa has derived most of its planning laws and prece-
108	 .dents.	 Under the Received Law, in this case, the Land Acquisition Act
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of i89l. of India, compensation was regarded to be of such importance as
not to be left to the discretion of a Minister. Natters such as the
procedure to be followed, in determining compensation, notices to be
served on interested, parties, applications and. appeals to and. costs
in courts, the measure of the compensation and. the manner in which it
was payable were each to be found provided for in the general body of
the Act. In England., the question of compensation has always been of
such great importance that is is often covered in eperate Acts from
those dealing with and. granting the powers of compulsory purchase.
Admittedly, Part II of the Town and. Country planning Act 1944- as
fo].lowed. by Part V of the Act of 1947 and Part III of the Act of 1954.
specifically dealt with the provisions about compensation but these
were only supplementary to the Acquisition of Land. (Assessment of
Compensation) Act, 1919. In any event, to-day most of these parts
and. the Act have been repealed. but their joint effect re-enacted in
the Land. Compensation Act of 1961 which operates beside the current
109
Town and. Country planning Act of 1971.	 However, this does not
mean that in England the minister has not got wide powers to make
statutory instrunents in respect of planning and compensation. His
powers are limited. to the operation of the Acts and he has often issued
orders and. directions and. this is envisaged. under the legislation since
he is vested "with the duty of securing consistency and. continuity in
the framing and execuiion of national policy with respect to the use
and. execution of national policy with respect to the use and. development
110
of land. throughout England and. Wales."	 He is thus an instrument of
implementation and. co-ordination rather than a legislator determining
-210-
the rights and interests of owners and occupiers of the land. In Last
Africa the planning and land laws have preferred to invest him with
legislative powers.
Typical of the East African planning law is the Land Acquisition
Act, 1 965 of Uganda which provides that,
"The minister may, by statutory instrument, make Regulations
for the assessment of compensation under this Act and. gen-
eralLy for giving full effect of the provisions and purposes
of this Act ."111
We have seen. that as soon as the Minister decides that a piece of land.
should. be the subject of conipuJ.sory acquisition, he is obliged to publish
a declaration to that effect. From the date of the declaration interested
parties have fifteen days within which to disclose their rights and inter-
ests and, the particulars thereof, to the assessment officer. Cn the
appointed day the said officer shafl proceed. to hold an inquiry into the
claims and army objections made in respect of the lath. He then makes an
award under his hand specifying the true area of the land, the compensation
which, in his opinion should be allowed for the land. and. the apportionment of
the compensation among the persons known or believed by him to have an inter-
est in the land, whether or not they have appeared before him. For the pur-
poses of the inquiry, the assessment officer has the same powers as a court
of law. He can summon and. compel the attendance of witnesses and order the
production of relevant documents. A copy of the award must be served on the
relevant Minister and all the interested parties. Thereafter the Governinent
is obliged to pay compensation in accordance with the terms of the
award. as soon as may be after the expiry of the time within which
an appeal may be lodged. Notwithstanding that an appeal has been lodged
-211-
the Attorney-Creneral may make an application to the High Court; wh±Cii may
order that payment be made into court on such conditions as the High
Court deems appropriate. Under section 6 of the Act, the assessment
officer takes possession of the land. as soon. as he has made his award
but he may do so immec3.iate].y after the publication of the declaration
if the Minister certifies that it is in the public interest for him to
do so. There is no prevision for challenging the Minister's certifi-
cate. The taking of possession by the assessment officer has two legal
consequences. The acquired land vests in the Land. Commission or the
Controlling Authority by operation of law and. any private estate or
interest in the land. is converted into a claim of compensation under
the Act. Procedure exists under which the acquired land. may be regis-
tered. The assessment officer forvard.s the declaration, endorsed. with
a certificate that he has taken possession, to the Registrar of Titles.112
The latter must register the title notwithstanding any inconsistency
with the Registration of Titles Act • Section 8 of the Act deals with
a declaration relating to the acquisition of houses, buildings and.
inanufactories. Where only part of such buildings have been compulsorily
acquired, the proprietor or occupier may request the Minister to extend
the declaration to the whole building and. the Minister then is obliged
to do so. Alternatively, under section 11, if the Minister is of the
opinion that a claim for compensation in respect of any land. acquired
by severance is unreasonable or excessive, he may extend the declara-
tion to the remainder notwithstanding that it is not required for the
declared purpose. Any dispute as to whether or not any land. forms part
of a house, or building or manufactory to be acquired. or whether any
compensation should be paid. for land. acquired for temporary occupation
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undor section 9 8hall be d.etermined. by a magistrate' a court on a ref er-
once to it by the Attorney-General. On the other hand, when there is a
dispute involving the total amount of compensation or the failure or
refusal of the assessment officer to include any person in the appor-
tionment of the compensation or the actual amount allowed in the appor-
tioninent, the aggrieved party may appeal to the High Court as of right.
These same principles and. rules are to be found. in the relevant
laws of Kenya and Tanzania subject to a number of variations and. mod.-
ifications. 113 In Tanzania, when the Minister decides that a piece
of land. is required for a public purpose and. therefore should be corn-
pulsorily acquired he is obliged to give notice to the person or per-
sons interested. The notice which must be of a period not less than
six weeks requires the addressee to yield possessIon of the land. or
interests therein to the Minister. The expiration of the notice vests
the land in the President and. thereafter the Minister or his authorised
agent is entitled to enter upon the land. In Kenya, the assessment
officer is called the collector - a tern that survives 	 the
Indian Land. Acquisition Act, 1894 .. The collector is required to give
public notice of the Government's intention to acquire the land and.
to cafl for claims for compensation. He then determines and makes
his award and. takes possession of the land.. Prom this stage the land.
vests in the Government and. is free from incumbrances. Any interested
party who declines to accept the award can require the collector to
refer the matter to the court.
STATTJTOPY	 Tt0 AND MINISTERIAL DIRECTIONS
The manner in which planning and development has been dsoribed
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has implied. taat the subject is not constant at all times. Many faotors
aM situations are so buoyant that Parliament cannot be reasonably expect-
ed. to provide a statute that would. adequately cover every eventuality
likely to beset any plan or affect land. prices, speculations or market
trends which determine the value of compensation. Moreover, Parliament
has neither the time nor the expert	 hiowledge to pre-det ermine and.
prescribe every detail arid. rule involved in considering all the aspects
of compensation. Consequently, Parliament has delegated legislative
powers to the Minister and. his agencies to make statutory regulations
and to give directions in respect of these eventualities and. details.
In fact these powers are not limited. to the Minister alone. For instance,
under the Land. Acquisition Act, the Chief Justice is empowered. to
make rules and. regulations wider which compensation references or
appeals are heard. in the High Courb. In the absence of such rules
and. regulations the matter is to be determined. in accordance with
the Civil Procedure Code and. the rules made thereimd.er.115
The rules and. regulations made by the Minister or other public
agencies have the force of law. They only differ from Acts of Parlia-
ment in the sense that they are imp 'eachable in Courts of laws on
grounds such as ultra vires, bias, unreasonableness or contrary to
natural justice.h16 Cases like Koinante Mbiu v. R. C19i), 117 Patel
v. R., 
(1961)117a 
and. 1unicipal Board of onasa v. Kala, (955)h18
are examples of these principles. Be that as it may, a considerable
number of statutory instruments arid ministerial directions exist by
which the question of compensation may be determined. In England, for
example, it has been said that 'oirculars are sent from time to time
to local planning authorities on various aspectz of planning control;
these ciroulars are usually available to the public as well, so they
are often of consid.erable assistance to land. owners and. their profess-
iona]. advisers in negotiations with local planning authority and. in
conducting appeals to the Minister.h1119 Thus, many decisions on plann-
ing issues, including compensation may depend not so much on the
statute itself but on the implementation regulations or directions
given by the Minister or his authorised. agents. For example, under
English law, it is not enough to confine one' a examination to the pro-
visions of the Town and. County Planning Acts or the Compensation Leg-
islation if one wishes to know the exact law about the subject of com-
pensation. It is also necessary to study the G-eneral Regulations
and special directions given under those laws. It is these regulations
which prescribe and. give the details of the requirement for the Minister
to give notice of his intentions to any person having an interest in
the land. or who is kely to be affected. by the reduction of unexpended.
balance. They also speciIr the grounds upon which such a person nay
object and the further steps he may take to claim remedies. Often
there will be volumes of statutory regulations, rules, orders and.
directions supplementing bound volumes of statutory law.12° The
Acquisition of Land. Acts in East Africa must be read. and examined
together with the regulations, rules, orders and directions.121
CASE L&7
The typos of law which have been enumerated. are incapable of
methemnatical precision. They are formulated. in the human language
which is by nature capable of different interpretation and. neaning.
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The words 'fair', 'adequate' and ttprompt compensation't as wel]. as te
'grounds' on which it may be paid are likely to mean different things
to different people at different times depending on the surrounding
circumstances and. the economic, social as well as the political con-
ditions obtaining at the time the matter comes to be decided..122
The courts have often interpreted the various laws and. produced
coherent and. consistent meanings at given times. The functions of the
judiciary include the discoveiy and. application of laws to the given
facts of a particular case and the determination of the legality of
various kinds of action and behaviour in society and the fixing of
remedial or compensatory measures in given situations. 123 In the
application of the law, the East African courts consider themselves
bound by statutory provisions except where these are vague or incon-
sistent with one another or with the constitution in which event the
meaning and. validity of the law must first be declared.. Occasionally,
a court may be faced with a problem on which there is no express law.
It may then find itself persuaded. to apply such analogies and prin-
ciples as may be discovered from other legal systems, rules of natural
justice, equity and the circumstances of the particular problem. Once
the court makes a decision the decision will contain certain elements
of precedent which will guide or influence actions and behaviour in similar
future situations.	 The precedent is for the benefit not only of other
courts but also of other people including the Government, local authori-
ties and institutions concerned. with a similar subject under the same
conditions. Sawyerr has given general and. critical appraisal of case
law in East Africa and the extent to which courts there have applied
and, interpreted boch the received. and. local laws to suit conditions
1 2L4.
and circumstances prevailing in the region. A considerable number of
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these cases relate to land. law generally and to compensation provisions
in particular. Consequently, a thorough understanding of the concept
of compensation would, in addition to the laws already discussed.,
involve the analysis of cases as for exanpie Collector v.KassarnShjvji
and others, 125 Adonia v. Mutakanga and Manyara Estates Ltd. 126
 and
Kijaga Ngaa V. Mjengi Alute) 27 lloreover, in determining the disputes
relating to cornpenBation, courts will normally be guided by judicial
precedents existing on similar topics. For instance, in Abdu1la and
others v. The Collector for the City Council of Nairobi and Coronation
Hotel v. The Collector for the Ciy Council of Nairobi,'28 two cases
decided together by the Court of Appeal, four cases were cited to s'pport
the arguments of both sides, but in Nairobi City Council v. Ata - Ui Haq
no less than twenty two cases were citedl28a
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sECTION (b): GROtDS ON V1ItECH COMPSATI0N IS PAYABLE
The b asis of compensation in East Africa is the received, planning
legislation and. precedents of English and Indian Law as applied and mod-
i.fied. by local Acts and. interpreted. by the planners, administrators and
the courts. Vlhether compensation is payable and what amount is payable
will generally depend on the nature of the land affected, the loss or
damage suffered. by the owners, occupiers or users and the expenditure
incurred. by the same people either in moving to new locations or find.-
ing alternative accommodation. There is one important distinction be-
tween the English law and that operating in East Africa. In the United
Kingdom a great deal of land development is carried out by private owners,
developers and. undertakers. Consequently, compensation there is payable
in respect of two distinct sets of planning decisions or schemes. It is
payable where the owner ox developer has applied. for planning permission
to develop the land. but permission is refused, revoked or modified so as
to affect his development prospects. Thus, under sections 14-6, 169 and.
170 and schedule 8 of the Town and. County Planning Act of 1971 an owner
of the fee simple or a tenant fora term of years absolute who has been
adversely affected by a planning decision or scheme is entitled to
claim compensation if he can show, inter alia, that the value of his
interest in respect of which he is making the claim is less than what
it would have been if the planning decision or scheme had not been
made. 129 The second. set of planning decisions or schemes in respect
of which compensation is payable is where land. is compulsorily purchased
for a public purpose. Moreover, where in England, application for
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planning per ission is refused or given under certain conditions the
owner may decide to serve a purchase notice on the local authority to
br his interest in the land if he can show that the land. has become
incapable of reasonably beneficial use in its existing state or that
in arty case cannot be rendered capable of reasonably beneficial use by
the carrying out of any other deve].opment. For this reason it is
important under the English law to ascertain what amounts to devel-
opment and. whether such development entitles the aggrieved party to
claim compensation. 130 Thus, section 22 of the Act defines develop-
ment as 'tthe carrying out of building, engineering, mining or other
operations in, on, over or under land, or the making of any material
change in the use of any building or other lan&0 Telling 131
 has
observed. that the whole system of planning control in England depends
on the definition of development. The essence of toperatjons? was
explained by Lord. Parker, C.J. in Che.C. v4. oodvrard (19621,132
and the notion of tuse? was partly elaborated. in Sunbury-on-Thames
U.1).C. v. rann(1958)133
In East Africa much of the law concerning compensation is limited
to cornpuJ.sozy acquisition cases notwithstanding that in a number of in-
stances the development is carried out by landowners, occupiers and.
private developers. The general rules governing the payment of comnpen-
sation for the compulsory acquisition of land. in East Africa have been
noted in the examination of the constitutional provisions and. the
relevant land. Acts. It has also been noted that these are supplemented
by statutory instruments and. ministerial orders or directions. Since
this is an important aspect of the whole machinery it is necessary to
reproduce in full one of these instruments as applied to Ugan5a. The
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subsid.iary legislation of the Laws of Uganda, 1965 provid.es as follcws:
"116. The following rules shall be observed, in determining
the amount of compensation to be awarded. in respect
of any land. or building acquired, or otherwise dealt
with under this Law,
(a) Regard shall be had. to any increase to the value of
any other lana. or building belonging to the person
interested likely to accrue from the acquisition of
the land, or from the acquisition or alteration of
the building;
(b) When any addition to, or improvement of, the land
or building has been made after the date of the
publication of any notification under this law
notifying that it is intended to acquire or other-
wise deal with the land or building, such addition
or improvement shall not (unless it was necessary
for the maintenance of the building in a proper
state of repair or unless it was carried, out under
special written authority of the local authority)
be included, nor in the case of any interest
acquired after the said. date shall any seperate
estimate of the value thereof be made so as to
increase the amount of compensation to be paid.
in respect of the land. or building;
(c) the estimate of the value of the land. or building
shall be based on the fair market value as estixu-
ated. at the date of the publication of any such
notification and. of several interests in such land.
or building, due regard being had to the nature
and the cord.ition of the property and. the probable
duration of the building in its ed.sting state and.
to the state of repair thereof, and. without any
additional allowance in respect of the compulsory
nature of the acquisition;
(a)	 the amount rent of any building or of any land.
assessed as a building site shall not be deemed.
to be greater than its assessed annual value:
Provided that where any addition or improvement
has been made after the date of the publication
of any notification notifying that it is intended to
acquire or otherwise deal with the land. or build-
ing under this Law, regard may be had. to any in-
crease in the letting value of the land or build-
ing due to such addition or improvement;
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(e) if the rental of the land. or building has been
enhanced by reason of its being used for an
illegal purpose, or being so overcrowded as to
be dangerous or injurious to the health of the
inmates, the rental shall not be deemed to be
greater than the rental which would be obtain-
able if the land. or building were used. for
legal purposes only, or were occupied by such
a number of persons only as it was suitable to
accommodate without risk of such overcrowding;
(f) if the building is in a state of defective
sanitation or is not in reasonably good. repair,
the amount of compensation shall not exceed the
estimated value of the building after it had.
been put into a sanitary condition or into a
reasonably gooô. repair, less the estimate of
the expense of putting it into such condition
of repair;
(g) if the building being a building used. for in-
tnd.ed. or likely to be used. for human habita-
tion is not reasonably capable of being made
fit for human habitation, the amount of com-
pensation shall not exceed the value of the
materials less the cost of demolition;
(h) where only part of a building is acquired or
otherwise dealt with, the preceding rules
shall apply with such modification as may be
necessary."13L1.
These detailed rules may be contrasted with the generality of the Parent
Act which simply provides that in determining the amount of compensation,
the assessment officer or the court, as the case may be, shall be guided
by the following factors, namely, the market value, the damage sustained
by reason of taking any standing crops or trees or the land, damage or
loss sustained to the remaining property, change of residence or place
of business by the person affected, any expenses incurred by reason of
the acquisition and. any bona fide damage resulting from the dimunition
of the profits of the land between the time of the pubB cation of the
declaration and. the time of taking possession. In Kenya, the rules of
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compensation for the compulsory acquisition of lana may be found in the
Land Control Act of 1968 and in the regulations made thereunder or re-
ferred thereto and. in Tanzania the equivalent legislation is the Land.
Acquisition Act of 1967.
Although the respective East African planning laws provide for
the granting of planning permission for private development the refusal
to grant such permission does not, as in the United Kingdom, carry a
right to compensation. This is the case notwithstanding that the appli-
cation concerned cas in respect of a zone in which such development is
authorised or that the applicant can show that he may have suffered loss
by reason of the refusal. 135 Under the English Town and. County Planning
Acts, an applicant who is refused planning permission or who obtains it
subject to conditior.s,is entitled, in specified. cases, to claim compen-
sation. All he necdsto show is one of two things, namely, that the
refusal or conditions have made the land. incapable of reasonably bene-
ficial development in its edsting state or that even if planning per-
mission were to be granted for some other use it would ztill be incap-
lYa
able of reasonably beneficial development. Moreover, in cases where
compensation is inappropriate, the unsuccessful applicant may serve a
purchase notice on the local authority to buy his interest in the land.
where that interest is a fee simple or a term of years absolute. Thus,
in respect of private development, the East African laws are intended
to control private development of land. through the principle of consent
without recognising that a refusal or a grant of permission upon condi-
tions may be injurious to the interests of the applicant justifying
compensation. It follows that the examination and analysis of the East
African planning law as it relates to compensation is currently confined.
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to the compulsory acquisition of land..
TI JuDICIAL flTTrRPRETATION OP TH C-ROUNDS FOR COMPENSATION:
In the majority of cases the interested, parties will accept the
compensation offered. and. subject to any contrary evid.ence, it may be
assumed. that in assessing the value of and. accepting the compensation,
the parties are usually in agreement as to the grounds set out in the
atatutes and. various regulations. However, there have been occasions
when the interested. parties accepted the compensation reluctantly with-
out agreeing that the assessment officer or the collector has considered
all the grounds likely to enhance the value of the compensation payable.
For exanpie, in the Uganda National Assembly debate of 1965 the following
exchange of words between opposition members and. the minister concerned.
took place and suggested. unfair assessment of compensation with regard
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to the implementation of the Electricity Act,.
"Hr. Oche: Is the Minister aware of the fact that
the Uganda Electricity Board officials
cut crops where power lines are being
erected. before assessment and. payment
of compensation to the individuals
concerned?
Further, is the Minister aware of the
fact that the rate that Uganda Electricity
Board pays for coffee trees is lower
than that paid. by C-overnnient?
The Hinister of Industry and Corruunications:
The cutting down of trees by the UEB
invariably takes place before the value
of crops is assessed and. before compen-
sation is paid. because, before erection
operations for power lines, it is not
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known what trees will be cut down, or
actually damaged in the course of the
power lines installation. But after
cutting crops, the Board's trained
assessors, together with the individuals
concerned accompanied. by a representa-
tive of the gombolola chief, follow up
the damage caused and assess it.....
It is not true to say that the rate at
which the UEB pays for coffee trees is
lower than that paid by Government.00..
Mr. Musitwa:	 Mr. Speaker, will the Minister agree that
the rates at which the damaged crops are
paid for are kept confid.ential....wliy...?
Minister	 •......would the member clarify........?
Mr. usitwa:	 Is the Minister aware that if somebody
complains too much that he is underpaid
for his crops, his name is kept seperate
until the other people have been paid
first and the one who complains is paid.
afterwards at a different rate?
Minist.er	 The rate var:Les according to the age and
quality of the trees in question........
Mr. Oche:	 Mr. Speaker, in view of the fact that the
Minister has stated. that different prices
are paid. for different age groups of trees,
would the Minister not agree that it is
wrong therefore for the Electricity Board.
to cut down trees and then assess the
price when the trees have already been
cut down?
Minister: According to present practice it is possible,
in y opinion, to assess the age and quality
of the trees shortly after they have been cut
down.
Mr. !'unaba:	 Mr. Speaker, in view of the fact that most of
the people who are affected by the cutting
down of these trees complain a lot, would the
Minister now take steps to see that no more
trees are cut unless assessment is done before-
hand?
Minister	 Mr. Speaker, I have been actually reviewing this
question in view of the number of complaints
that have reached me concerning the compensation
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for the trees cut down and we are endeavour-
ing to reduce the time lag betwoen the actual
cutting down and the assessment.
The extract from the debate of the then National Assembly has been
included. here to show that in spite of the law applicable and. the grounds
prescribed, compensation has not always complied with the norms estab-
lished. It is apparent from the debate that the only compensation
recognised. under the Electricity Board's regulations is for the crops
standing on the acquired lard, but even then the amount payable is
unrealistic. Owing to the scarcity of private land valuers, the pro-
perty is usually assessed by government land. valuers. These are drawn
from the department which is directly concerned with the promotion of
the proposed plan or scheme and thus violating the principle of nemo
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.judex in causa sua.	 Admittedly, the principle is not strictly adhered
to in other countries. For ixlat3nce, in England, it may be modified. by
statute and such modifications have been judicially accepted in cases
like Re'. v.Re-istrar of Building SocietiesJ196O) ,138 Local Governnent
V. Arlidg (1915) 139 and ViiLkinsonv. Barking Cornoration (192)°
Nevertheless, English law insists that the dispensation with the rule
would only be valid if the parties were given an opportunity to be heard
and. represented and. if it was obvious that there was no question of real
likelihood that the proceed.ins would. be heavily weighed against the
aggrieved party. 1	The East African courts have often attempted to
follow English judicial authorities but as Sikabuza v. The Director of
Lands and. Suys (19 0) illustrates, these courts have not always
emphasized. the two guarantees mentioned in the English cases in spite
of the fact that most East Africans who are affected by the exercise
of compulsory powers of acquisition may not appreciate the saleable
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and. economic values of their lana.
The above altercation in the National Assembly illustrates one
of the methods by which the basis of fair compensation is clarified,
namely, Parliamentary control of administrative action. 13 On occasions
the interested party is so dissatisfied with the compensation offered
that he initiates court proceedings. It is therefore necessary to examine
the role of the courts in the determination of compensation for the
compulsory acquisition of land. The general principle followed by
the courts can be said. to be that interested parties are entitled. to
fair compensation as determined in accordance with the grounds pre-
scribed. by law and the justice and. circumstances of the particular
case. Variation in judicial approach to the question of compensation
may depend on whether the interested party is an owner, industrialist,
a tenant, resident or adverse possessor and on whether the law applic-
able is determined by customary law, statute or agreement between the
parties. A number of cases will illustrate these factors.
In Melishoni bin IThbi v. Izee bin Ronbo L19) 1 the customary
rules under which the parties were governed provided that the measure
of compensation for land. acquired was a cow and. a calf. The lower courts
accepted this value and. decided accordingly. On appeal, the Board was
of the view that
"There are other considerations which lead to a
different conclusion from that reached .......
It is manifestly inequitable that land. valued so
many years ago at the price of one ccw and one
calf should be capable of redemption today at
that price without account being taken of its
present valuo and the improvements now existing
upon it as the result of the labour performed
and expenditure incurred by the occupiers during
that long period of uninterrupted, occupation."
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The Board affirmed, the orders of the lower courts on condition that the
redemption price included. the ascertained value of those improvements0
In so doing the Board was introducing the principle of fair compensation
not according to the customary rules but because the justice of the
particular case demanded it. k contrast may be made between this case
and. two others, namely, yga Nga v. Muengi Alute Q9i8) lii-5
Rwand.a Coffee Estates Ltd. v. Singh (1966j. 16
 In the former case, the
occupier had. been an adverse possessor "for a long period of time" under
Nyaturi customary law. Then ejected from the land. he filed a claim for
oompensation. On appeal, the Court of the Provincial Commissioner in-
structed. a panel of experts to consider whether the local custom permitted
an adverse possessor of land to claim compensation from the true owner
for any improvements made during the adverse possession, such as building
houses, planting permanent crops or developing the land. in other ways.
The experts were of the opinion that no compensation was payable0 In
the Rwnd.a Coffee sates case the claimant was an heir to a licensee
who had. expanded the sum of 27,000 shillings in constructing a house
and a shop on the land of the vendor. Later the vendor sold the land
and the buildings to the plaintiff. Meanwhile the claimant was in
occupation of the land having taken it over on the death of his brother,
the licensee. The plaintiff sued, the heir for possession and. mesne
profits and. the latter claimed. compensation for the improvements effected,
by his brother. The Court of Appeal held that the licence was personal
to his brother and. that the claimant was in unlawful occupation of the
land, but was still entitled to be compensated. for the improvements.
The two decisions may also be contrasted with a situation where the
"adverse possessor" buys the land. from someone who has no title to
pass0 There is authority for oaying that in such a case the "adverse
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possessortt
 is entitled. to coinpensatiou for the improvements he has per-
sonally carried out. Thus, in Christopher s/o Kashvra v. Kaaruki
)!ashëe (j51j 17 the plaintiff claimed. possession of his land. which
the d.efend.ant had. purportedly bought from the plaintifV s tenant • On
proof of the purchase, the court made an order of possession in favour
to the plaintiff on condition that the plaintiff refunded. to the def en-
dant the value of the unexhausted improvements in the land. at the date
of repossession. It is questionable whether a similar decision would.
apply to a case where the purported. seller was a mere adverse possessor
and. not a tenant with an apparent right of occupation which might have
led the purchaser to believe that the 'vendor s had a right of title to
sell. The system of search by which a prospective buyer may discover
any incuinbranoes on the land is not fully developed. under customary law
and this may be the reason why courts are willing to assist the unsus-
pecting purchaser of customary land..
The right to compensation must be in respect of improvements
effected in pursuance of legitimate occupational rights. In other
words, the court will only make an order for compensation if the ira-
provements were in accordance with the type of land.. Compensation for
crops must be related to the land, which was granted for cultivation
just as compensation for a building must be in respect of land occupied.
for the purposes of building. Alternatively, the improvements must
fall within the ternis specified in the grant or in the traditional
user. In Ogola N'ala v. Olum Oludhe (1)1 the court held that
"In Lrro customary Law, land given merely for
cultivation does not entitle the cultivator to
build on it unless he has permission. If he
does build he would forfeit his right to occupy
the land and. then oven if the house is expensive
and. permanent it may nevertheless enuro to the
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owner of the land.."
Similarly, in	 ita ?yogaro v. Oniari (l965)19 where the defendant
planted. banana trees, sugar cane and. other fruit trees contrary to the
terms of the tenancy the High Court held. that the defendant was not
entitled. to compensation for these improvements. Reading the judg-
ment of the court Kiznocho J, said,
"The trial court was satisfied that the Shathba
belonged to Ringita (the plaintiff) and that he
had allowed Oman to cultivate it on condition
that he dId. not plant permanent plants. This is
to say that although Omari entered the land. law-
fully he became a trespasser the moment he
planted. the permanent plants in defiance of Ringitats
conditions. He cannot therefore be allowed by the
courts to benefit from his illegal act."
In Hussein Seribua v. Alli Yeterri (1962)150 the Native Authority allotted
part of communal land. to the plaintiff. Previously the defendant had. had. a
right of cultivation in the land. whioh he had habitually exercised for a
long time. The defendant had. not been present when the land. was allocat-
ed nor was he informed of the allotment on his return. Therefore he
began cultivating bananas in the area of dispute. The plaintiff brought
an action against him for eviction and. alleged, that the defendant had
ignored his pleas to stop cultivating in view of the allotment. The
court of first instance found. for the plaintiff as far as the owner-
ship of the land. was concerned. but ordered. him to pay the defendant the
sum of 635 shillings by way of compensation in respect of the latter' s
improvements. This figure was assessed at half the usual rate on the
grounds that it was equitable since it was not the fault of the plain-
tiff that the improvements had been carried out. There were two
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further appeals to lower courts at which the consideration and. decisions
were based on whether or not the disputed. area was in the allotted land.
Being dissatisfied with these decisions both parties appealed to the
High Court where the judge was assisted. by assessors. The assessors
were of the opinion that while the plaintiff should. get the ownership
of the land. the d.efend.ant should. be entitled to full compensation.
The judge disagreed with the second. recommendation and. held. that the
defendant was not entitled. to compensation for any improvements made
after he had. been notified of the allocation to the plaintiff. In
Mbwana v0 Alli Jingo (1965)151 it was held. that a mortgagee is not per-
mitted. to plant additional trees on the land. Consequently, a. mort-
gagee who takes possession of the mortgaged land. and. spends money in
carrying out additional improvements does so at his own risk since on
redemption he may not be able to assume that he would recover any ex-
penses incurred on repair or the maintenance of husbandry of the land,
There has been occasions when the law applicable itself has
been in doubt. In Collector v. Heptulla and others (19G8i the
City of Nairobi decided to purchase compulsorily certain land owned.
by the respondents for a highway improvement scheme. Under the Indian
Land. Acquisition Act a Collector was duly appointed to assess the
value of the land. The Collector decided, as a matter of law, that
part of the land, which had been shown as intended for roads on an
approved subd.ivisional plan, was of no value, and. on this basis
assessed the value of the land. He also, in case he was wrong in
his decision on the law, made an alternative assessment. At the
request of the respondents, the Collector referred the case to the
High Court, where the judge decided. that the Collector was wrong on
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the law and. that the plan should be ignored; and on further eviclenc3
from experts, the judge increased the value of the compensation. The
Collector appealed to the Court of Appeal, ann. the only issue on the
appeal was the matter of law. The respondents cross-appealed, challeng-
ing the judge valuation on the facts as being too low. On the appeal
the Court of Appeal held. that it was quite unrealistic to ignore the
existence of the approved plan and. the compensation should be reduced.
On the cross-appeal, the court held that the judge had. misdirected. him-
self about the evidence of the valuers and that had. he not done so he
could. not possibly have set a higher value on the land.
ITewJunyu Sisal Estates Limited v. Attorney-General of_Kenya
(1969)	 raised two important questions concerning the interpretation
of section 75 of the Constitution and.the ' flaw applicable" in respect
of land acquired compulsorily. The relevant provision of the constitu-
tion was section 75 (1) (c) which states that before property can be
compulsorily acquired.
"provision is made by a law applicable
to that taking of possession or acquisi-
tion for the prompt payment of full com-
pensation."
The two questions to be considered by the court were
(a) what is the remedy of the owner of pro-
perty that has been compulsorily acquired
assuming that there is a 'law applicable'
but the law has no been applied?
(b) what is the remedy of that owner where
there is no law applicable?
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It was common ground. between the parties that the Government had in 1967
acquired the land and. certain properties on it for which the Kenya law
provided, compensation. Unfortunately, neither party had specifically
mentioned. the law applicable in the pleadings0 The plaintiff claimed
the market value of the land. and. property plus fifteen per cent • By
implication, the pleadings brought the action within the provisions of
the Land. Acquisition Act, 1891-, of India,which used. the sane terminolor
and. was applicable to Kenya at the time of acquisition. On the other
hand., at the time the case cane to court, the Kenya Parliament had
already enacted. the Land. Aoquisition Act of 1968 which cane into oper-
ation in the August of the year0 '	Neither side argued. or conceded.
that either of the Acts was tha applicable law. To complicate matters
further, the Government had.purported.ly acquired. possession of the
land. under a management order in accordance with section 187 of the
Argrioulture Act but this section was not applicable to this particular
land. and. the plaintiff had. argued., quite rightly, that the order was
invalid.. The Government could have proceeded under section 188 of the
same Act which provides that whatever land. acc .uired. thereunder "shall
be acquired. under the Land. Acquisition Act, 189l. of India", but they
had not done so. In the end, the learned. judge decided to determine
"the law applicable tt by the following reasoning
"In short there is no law to which my attention
has been drawn and. under which one can say with
certainty the Government acted. in acquiring this
farm. The plaint itself mentions the Agriculture
Act as the lay, under which the linister of Agricul-
ture purported to act in the first instance......
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There is no evidence that the 1)r000clure laid. dOwn
in the Acquisition Acts was complied with. I
think I can in these circumstances, apply the law
which must nearly cover the facts. Such law is
the Indian Land Acquisit ion Act, either because
it was the t law' within the meaning of S.75 (1)
(c) of the constitution at the relevant date or
because the 'Law' was the Agriculture Act, which
in turn, brought in the Indian Land. Acquisition
Act • The fact that non-compliance with the pro-
ced.ural provisions of an Act should not, in my
view, be used. to the detriment of the subject.
Compensation calculated in accordance with the
Indian Land. Acquisition Act, 1894., is therefore
due to the Plaintiff."
This case is interesting for two reasons, The plaintiff does not seem-
to have challenged the order of compulsory acQuisition. He was merely
concerned with the amount of compensation he was to obtain. Had he
challenged the order it is unlikely that the judge would have upheld. it
on the ground that non-compliance with the procedural provisions of an
Act should not, in his view, be used. to the detriment of the acquiring
authority. Further, it could have happened that the measure of compen-
sation as provided by the Indian Act or the Agricultural Act might very
well have been different from that under the Land Acquisition Act of
1968 in vthich event the "law applicable" would. have been of great
importance. In this particular instance, it happened that both the
Indian and. the latter Kenya Acts provided for the sane measure of
compensation. Be that as it may, the case illustrates two important
roles of lawyers. In the first place, drafting counsel needs to take
care that the laws he drafts do not conflict with one another or con-
tain vague and. imprecise provisions. In the second place, litigating
counsel should make sure that his pleadings are related to and do
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describe the law applicable. From another aspect the case illustrates
the power of the High Court; to administer justice even when confronted
with as difficult a decision as this one. Commenting on the judguent
Kenneth Potter said,
"The case affords a valueable example of the importance
of the widely framed enforcement provisions of the con-
stitution which are intended to secure that the High
Court is not thwarted in its duty to enforce the fund&-
mental rights and. freedoms contained in Cha pter 5 of
the constitution..,... The High Court has original juris-
diction to hear and determine the application and power
to	 such orders, issue such writs and give directions
as it may consider appropriate for the purpose of enforc-
ing or securing the enforcement of any of the provisions
of, inter alia, section 75'."15.5
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SECTION (o): TH VALUE OP COMPENSATION
In examining the concept of compulsory acquisition of land. it is
not sufficient merely to know that compensation is payable. It is also
necessary to understand. and. appreciate the nature and. value of such
compensation.156 The need to do so is based. on two main grounds, namely
the desire on the part of the interested parties to obtain the greatest
value possible for their land. and, the need on the part of the acquiring
body or person to pay such compensation as will not bring about a sub-
stantial reduction in the amount required. for the implementation and
completion of the planning and development schemes and. projects of the
area which may or may not have been determined. in contemplation of the
compulsory acquisition. It is important that as soon as the acquiring
authority has expressed. the need to acquire land for a public purpose
the procedure for doing so should. be
 followed expeditiously. This is
likely to be the case where the interested. parties are offered. fair
compensation; otherwise the negotiations between the parties are likely
to be protracted. and. to prove difficult as well as to lead to a con-
siderable delay. This would. not be conducive to effective planning
and. development implementation. At the same time, it might be unreal-
istic for the acquiring authority to offer compensation so generously
as to jeopardise the implementation measures stated before or subsequent
to the acquisition. This may be iflustrated. by a hypothetical, example.
A department plans to build residential units for its employees. It
calculates that it needs to build. ten units at a cost of 200,000
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shillings, that is, 20,000 shillings in required. for the construction
of one unit. The Government grants the 200,000 shillings to the depart-
ment for thiS purpose. The d.epartment discovers that it needs to
acquire land. compulsorily and then ea:'mark it for the construction
of the said. units. The interested parties demand. 60,000 shillings in
compensation. This would mean that in the current year the department
could only afford to build. sevon units instead of the original ten or
otherwise would have to wait for the next annhal budget when it would
request the C-overnment for the extra 60,000 shillings required, thereby
causing a further delay in implementation. Nor would. it be certain
that such sun would. be available, considering that priorities in
&overnnent financial spending are liable to change from year to year.
Two other alternative courses may be open to the department. It may
continue negotiating with the interested parties in the hope that
they will be pursuaded to accept a lower figure of compensation. How-
ever, the problem of delay remains and. in any event whatever sun is
eventually agreed will still cause a shortage in the original estimate.
The department may press that instead of compensation in money, the
interested parties should receive land. in exchange for that acquired..
Although this approach has the advantage of ensuring that less money
is spent on the acquisition there is no guarantee that it would be
welcomed by all the interested parties and., in any case, it might
require the formulation of new policy by the G-overnment which would
in turn cause further delays.
Several examples are available to indicate the amount of money
required for compensation. Recently, the Ministry of Internal Affairs
of Uganda acquired. private land compulsorily for the extension of its
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prison services at Luzira. 157 It had to pay the sum of 35l ,597o95 shillings
in compensating landowners and their tenants. The land. had. been officially
valued at 5000 shilling per acre but the Ministry had to pay compensation
in the range of 15,000 to 10,000 shillings per acre to the landowners.
Payment to the tenants ranged. from 5000 shillings to 23 shillings per
tenant. The Ministry of Education has also paid some 136,180 shillings
as compensation to tenants of public land. adjacent to Kyambogo for the land
required. for the extension of the Kampala Technical Institute. 158
 The
Governiaent assessors had valued the land and the property therein at
6!f,3)fO shillings, but because the land was required. urgently, the Ministry
did. not waste any time negotiating with the tenants and. was thus forced
to pay more than double the price at the market value. An analysis of
the then current votes allowed to the two Ministries shows that the two
sets of sums paid were considerable reductions in the total amount
budgeted for the two schemes. In the end, the Ministry of Education
had to solicit for funds from outside sources for the implementation
of its extension plans wiiile the Ministry of Internal Affairs has yet
to find, the extra money to replace the suns paid. in compensation. Mean-
while, the Luzira Prison E.xpansion Programme remains incomplete. Thus,
one consequence of paying compensation out of moneys earmarked for
specific schemes is that the schemes may be rendered arbortive or delay-
ed. The acquiring authority achieves one object in obtaining possession
of the land. but fails in the other of implementing the scheme because the
remaining capital is insufficient to cover all the financial commitments.
Sometimes the authority may be forced to modify its original plan or to
abandon it altogether1. In nearly all cases the law stipulates that the
body requiring the land. will also be responsible for finding compensation
money from its own vote.
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The value of compensation is determined. by considering a number
of factors as prescribed. by the law applicable and. as affected by
econimic conditions prevailing at the time of compulsory acquisition.159
The following points are likely to affect the value of compensation to
be paid.; the nature of the land., whether it is urban or rural, aricul-
tural, industrial or commercial, land. speculation, the speed with which
the acquiring body intends to utilise and. develop the land. and. the
ability of the interested parties to negotiate for better terms of
compensation. In all the three countries of East Africa, the law
provides that the compensation payable shall be determined by the
market value of the land, and. of the propertythereon. The question as
to what is the market value of any given land has been the subject of
judicial interpretation in the East African courts.1 0
In Collector v. Feotulla and. other ( 1s 8L 	 -
the City Council of' Nairobi decided to purchase conpulsorily certain
land. owned by the respondents for a highway iznprovetient scheme. Under
the Indian Land. Acquisition Act, a collector was duly appointed to assess
the value of the land. The collector decided, as a matter of law, that
part of the land., which had. been shown as intended for roads on an
approved subdivisional plan, was of no value, and. on that basis assessed.
the value of the land. at £1,737. He also, in case he was wrong in his
decision on law, made an alternative assessment. At the request of
the respondents the Collector referred the case to the High Court where
the judge decided. that the Collector had. erred in Law in that he should.
not have taken into account the plai in assessing th value of compensa-
tion. After having listened. to witnesses including five valuers, the
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judge assessed. the amount payable at £12,000. This figure was enhanced.
to £13,800 by the application of section 23 (2) of the Act which stipu-
lated. that fifteen per cent was to be added to the figure assessed.
The Cbflector appealed. on a matter of Law and. the respondents cross-
appealed. on the facts, challenging the judge's valuation as being too
low. The appeal was allowed. by the three judges of the Court; of Appeal
on the ground that it was unrealistic on the part of the judge to
ignore the existence of an approved. plan. The cross-appeal was din-
niased on the ground. that the judge had. misdirected. himself about the
evidence of the valuers and that had. he not done so, he could. not
possibily have set a higher value on the land. than was realistic in
the circumstances. The three judges agreed. that the true figure of
the compensation should be reduced. from £13,800 to £6,900, that is
exactly half of the sum assessed. by the judge. In reaching the new
figure the learned Justices of Appeal did not use the same reasoning.
Giving the main judgment Spry, J.A., said,
"After reading the evidence, I am left in no
doubt that while eventually much of this Land.
may possibly be developed, it was not, at the
relevant date, attractive to any potential
d.evelop9r and. while much of it would probably
be builton, if permission could be obtained.,
it would be expensive to do so and permission
would. not have been likely to be forthcoming.
I think that anything which night influence a
potential purchaser must be relevant when deter-
mining the market value of land."
The President of the Court, Sir Charles Newbold, P., was of the view
that while the existence of the plan must have a considerable effect
upon the value of the land, nevertheless there is always the very
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real possibility that the land. could be dealt with in a vay different
from the plan or that the plan might be altered sufficiently to make
a considerable difference to the value of the land which was acquired..
Moreover, the learned. President was not prepared. to argue that any
definite sum of the market value could be reached. He observed.,
"Any assessment of the amount by which the normal
market value of the land. set aside for road. re-
serves would. be reduced. by the existence of this
plan must, of course, to a large extent be arbi-
trary and. a matter of first impression, and. there-
fore capable of considerable variation between
valuers, and. indeed, between &ifferent judges."162
Nevertheless, the President of the court gave the best consideration he
could in the matter and reduced. the value accepted. by the judge to
fifty per cent. Law, J.A., did. not consider it wise to question the
valuation reached by the trial judge after listening to expert witnesses.
He regarded the valuation to be independent of the other sets of suns
proposed by the valuers. Thus, he was prepared. to reduce the amount
not on the facts but on the point of law involved, namely the effect
of an existing plan on the value of land calling for compensation, which
would. be "a restriction on the user of the land. or part of it." It
may be deduced. from this case that the following factors can affect
the value of compensation, namely, a plan or scheme of the local
authority, road reserves, actual and possible variations in the exist-
ing plans the influence of valuers, the first impressions of judges,
the attraction to developers, the possibility of obtaining planning
permission and the cost of developing the land.
In Abdulla and. others v. The Collector for the C5Councilof
Nairobi and Cororation Hotel v. The Collector for the City Council of
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Nairobi (1958j,	 two cases were aLiost identical and. as they concerned
the same plot, they were heard at the same time. The facts in each
case were that a certain plot of land. and the build.ins thereon had.
been acquired for the Nairobi City Council in connection v?ith a pro-
ject to improve and. extend Victoria Street in Nairobi. The notifica-
tion under section 6 of the Indian Land. Acquisition Act, 18914. that
the land was required for a public purpose was published. on March 1st,
1 955, and the Collector assumed. possession as from January 1st, 1958.
The applicants were tenants of business premises on the site and in
possession. The Coflector was authorised. by the Town Clerk to give
an undertaking that the City Council would. not require any of the
applicants to leave their premises before December.31zt, 1960, at the
earliest, provided that they paid. to the City Council the equivalent
of the rent that was payable to the landlord. immediately before the
Collector assumed. possession. The City Council further empowered
the Collector to give an undertaking that the amount of such rent would.
not be increased. so lone as the tenants were allowed to remain in
possession. Inspite of the undertakings, all the applicants claimed
compensation from the Collector under S.23 of the Act. The Collector
refused to award any compensation on the ground. that he considered
the undertakings given by the City Council to have given the appli-
cants as much as they were entitled to under their existing tenancies
at 1arch 1st, 1955 or as at January 1st, 1958. The applicants thereupon
applied. for the matter to be referred to the Supreme Court for determina-
tion. The applicants held. monthly tenancies which were protected under
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the law0 The court held that the compulsory acquisition did. not affect
the tenancies as they stood. on March 1st, 1955, since formal possession
was not taken until 1953. But even after 1958, the tenants were offered
terms of occupation which were not less than what they could have insisted
upon against a land.lor4vrho wished. to demolish the premises and. therefore
the Coflector was justified. in his refusal to award. the full market value
of the interest as at March 1st, 1955 • It was further held that the
court was satisfied that more of the applicants would. have embarked.
upon substantial improvements had the acquisition not taken place and
therefore there had been no diminution of the profits of the land between
the time of the publication of the declaration and. the time of the
Collector taking possession. Consequently, no compensation could be
paid. for loss of profits. The court found. however that the applicants
were entitled to fifteen per cent of the value of their interests as
at March 1st, 1955 for the prejudice occasioned to them by reason of
the compulsory nature of the acquisition in respect of their tenancies
which, in 1958, had nearly two years to run. In reaching 	 its de-
cision the court was guided by a number of points. The City Council
did. not have the necessary funds to complete its planned scheme and.
the site was likely to lie dormant until the end. of 1961. At the
time of application none of the tenants had been disturbed. in his
occupation of the premises. The statute which gave protection to
the tenants was due to expire in 19561 and there was no evidence
that both the Act and the tenancies would have been renewed. for a
further period or term, as the case might be0 Thus, the applicants
could not have claimed. an indefeasible right to either an extension
of their existing tenancies or the grant of new tenancies. If the
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City Council had. acquired. by ordinary purchase the interest of the appli-
cants' landlord. without acquiring the interest of the 'present applicants'
as well, thei the interests of the latter could have been determined on
six months' hotice and. a claim for a new lease could have been defeated
by establishing an intention to demolish the building. RUd.d. J., cited.
a number of Indian authorities with regard. to the position of a tenant
whose premises are compulsorily acquired. C-hosh on 'tThe Indian Land.
Acquisition Act" had said.,
"The ordinary rule that had. been adopted. in
England in the case of compulsory acquisition
of land occupied. by tenants whose tenancies are
determined, by notice or effuse of tine, is that
the tenants are not to be awarded compensation
for loss of profits even though they have rea-
sonable expectation of continuing in possession
or having the lease re"iewed. The leading case is
R.V. Live'noo1aid. :anchester Railray, 4 Ad.& .E.650"165
Aggarawala, in his 'Compulsory Acquisition of Land.' stated as follows:.
"In the case of an occupier being a tenant the
question would be what was the probability of the
business being continued at the place if the land.
were not acquired. and the length of the unexoired.
period. of the lease would. be a relevant matter for
consideration. In the case of a monthly lease
terminable at any tine by notice at the lessor's
wifl the compensation would be very small or even
nil whether as injurious affection, loss of
earnings or reaoval. The practice usuafly is to
allow, nevertheless, two or three months' income
to cover all these items... Too much stress,
therefore, should. riot be laid on the circum-
stances of a lease being only a monthly lease
but all the circumstances including the period.
for which the business has actually been
carried on at the place, though on such precarious
.2Lt3-
occupation, and the probabilities jud.ged. from the
local conditions and practice, ought to be taken
into a000unt.tt166
The judge in this particular instance approved Gosh's exposition of the
law but was not impressed, with Aggarawala's reasoning which he regarded
as too vague to be of any guide. The East African current law on the
subject is similar to Gosh's reasoning and as pronounced in R. v.
Liverpool and. Manchester Railway Co. (1)(1836).167 In that case a
tenant who had a lease for seven years had it renewed several times
for a period of a further seven years0 At the time of the last re-
newal the J.ancUord. refused. to grant a lease for fourteen years and. he
granted a renewal for seven years only. At the same time he assured
the tenant that at the expiration of the term he would not be turned
out. On the strength of this assurance the tenant incurred. expenditure
on improvements but the railway company, having bought the landlord' s
reversion, served notice to quit at the expiration of the term0 It
was held. that the tenant had. no interest for which the company was
bound to make compensation under the then relevant statute. It may be
noted that English law has been radically changed. since the decision
in LV. Liverpool and. Manchester Railway Co. It is now a well-established
principle that, unless no other interpretation is possible, justice
requires that statutes should not be construed to enable the land. of
a particular individual to be confiscated without payment. Nor is any
intention to take away property without compensation to be imputed to
the legislature unless it is expressed. in unequivocal terms. Section
58 of the English Planning Act of 194.7 allowed. the owner of a freehold.
or leasehold. interest to submit a claim for compensation for losi of
development value representing the difference between the "unrestricted."
21i4-
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and. "restricted"	 values of interests in the land.. The same principle
is retained. in the current planning legislation. It is one of the
characteristics of the nature of the Received. Law that often the country
of origin changes the law to conform to modern conditions and. needs while
the receiving country continues to operate under the old. law notwithstand-
ing changed circumstances. This is particularly true of laws that had. been
codified. when adopted. in the latter country.6
The notion of the market value itself' has been the subject of
judicial interpretation in East Africa. In Puran Chand. Ma flY v. The
Collocto,170 the court was faced. with the determination of the true market
value to be paid. in compensation under the exercise of compulsory acquisi-
tions The court was of the opinion that market value consists of tithe
price which a willing vendor might be expected. to obtain from a willing
purchaser." Further not every purchaser that shows willingness to buy
can be accepted. as the standard. example He must be one who "although
he may be a mere speculator, is not a wild or unreasonable speculator....
He must be of good ability and. well qualified. to put the land. acquired
to the best advantage.'1 In considering whether to use an actual sale
as a yard-measure of value, the court must consider whether the pur-
chaser had. paid so high a price that the court may consider that he
has not displayed. the ordinary caution which a purchaser of land. should.
display. In addition, where the value is to be fixed. by reference to
potential future use of the land. its future must not be entirely con-
jectural. It muat be "estinated. by prudent business calculations and not
impractical imagination. The notional willing purchaser must ..... be
taken to be one who will make these calculations. (Again) a prudent pur-
chaser will calculate only such probabilities as are moderate and. cap-
able of practical realization." 171 It follows by necessary analor
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that a wi1lin vendor is the one who has the ability to demand. such price
for his land as will be fair, reasonable and. capable of being accepted.
as realistic under the circumstances of the sale and the market demands.
In the majority of oases the authority intending to acquire land
compulsorily will authorise its surveyors to investigate the probable
value of the land. and. the status and. description of the owners and
occupiers thereof before disclosing to the interested, parties that it
intends to acquire the land. for a public purpose. This is done under
the general law which permits public authorities to investigate any
land. whether public or private and to take samples therefrom without
disclosing any particular reason for doing so. The findings of the in-
vestigation give the authority an opportunity to prepare its acquisi-
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tion strategy and. to take the interested. parties by surprise. 	 The
authority will aim at obtaining the land. with a minimum of procedure
and. cost. It has been noted. that as soon as the declaration of com-
pulsory acquisition has been published. the interested. parties have a
few weeks within which to declare and claim their interests from the
assessment officer, the collector or the Minister, as the case may be.
It is only on rare occasions that the acquiring authority treats the
interested parties as one body to which a general offer could be made.173
In most instances the authority will negotiate with and. make offers of
compensation to them on an individual basis. It would be unusual not
to find, some of these individuals accepting first offers and once this
has happened the rest are pressured into accepting their offers on
similar terms. An examination of actual cases involving compensation
in respect of land. compulsorily acquired. has shown the following
phenomena: owners and occupiers who are educated. and. who mar have some
political, economic or social influence are approached first and usually
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they are offered generous terms of compensation in money- terms. 17 The
evidence is that most of these will have the befefit of advice from
expert valuers end. in some cases of legal representatives. Their offer's
are not published, even though they are recorded in official files. The
next group to be approached are the peasants with little of the influence
alluded to above. The authority offers alternative or plots of land. to
which they can be moved and some compensation in money terms for their
houses and crops, if any. Mere tenants and. residents who have no houses
or crops to declare are usually offered nothing. There have been occa-
sions when the acquiring authority was so 'generous' that it made an
offer of a few pounds to this group or persuaded the Government to
exempt them from paying graduated tax for several years especialiy if
those exempted were being moved from their residences and ?zhambast
175to some other region. of the country. 	 In the latter event, the
acquiring authority will normally pay the removal expenses. It is this
kind, of approach which explains the irrationality in compensation sums
paid. to interested parties under the Luzira Prison Expansion scheme that
has been cited above. It can be seen therefore that the value of compen-
sation may be determined by the bargaining power of the parties. Indeed,
in Collector v. He-ptulla And Others (1967)176 there was no doubt that
inspite of the number of experts appearing, the judge was greatly in-.
fluenced. by the forciful argument made by one of the valuers representing
one of the parties. The judge simply selected the figure proposed by
this particular expert as the sum he would order and the selection became
the subject of an adverse comment in the appellate court.177
Although a contention was made earlier that the acquiring authority
should. not be put in a position where it has to pay an excessive compensation
likely to jeopard.ise it implementation programme, when, as between the
interested parties, compensation is paid. unequally, injustice results.
It is then reasonable to argue that the compensation is unequitable.
It is submitted that the only fair method. of compensation is where the
interested parties receive equal amounts of money in proportion to the
interests they hold in the land. In cases where some other land. is
given in exchange of that acquired it should be possible to ascertain
the value of that other land so as to pay the difference in value to
the parties affected. There is another important principle which is
often overlooked in assessing the value of the land. to be paid. Most
of the people in the first group are usually relatively wealthier0 They
are mostly civil servants, chiefs and commercial people who may have
other lands and sources of income and therefore unlikely to be greatly
affected. by the interests affected by compulsory acquisition. In mc.ny
cases this group forms the landlord class of which the peasants are
tenants. Invariably, the landlords live and. work outside the land to
be acquired. or the peasants, the land., the houses and. the crops may
constitute the only home, environment and. source of income0 178
 Their
removal from the shambas and. the destruction of their homes and. crops
upsets their social life and. occasionally leaves them destitute. Con-
sequently, if the rules of compensation should. err on the side of gen-
erosity it should do so Lor the benefit of the less able and least
privileged members of society.
In the context of England, Farrier and McAuslan179 have argued.
that whereas compensation is expressed. in terms of economic value -
what Davies calls the economic benefits of land. which are expressible
in money and. therefore capable of evoking comparisons between the
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financial value of one stretch of territory and. that of another - there
are other considerations which cannot be expressed. in monetary values.
Among these may be mentioned the special hard.zhip of compulsory dis-
possession from a home, the psychological damage caused by the loss of
the home, the divorce from one 1
 a relatives and. friends and. the loss of
familiarity with one' s well-established environment • The learned authors
note that friendship localization tend. to be greatest for those who belong
to the manual classes in England which may be compared. to the peasant
class in East Africa. Moreover, in East Africa the mental anguish of
being departed. from one's relatives may be greater than that observed in
England because of the close affinity that prevails in the East African
concept of the extended family. Farrier and. McAuslan argue further that
the types of loss perceived by those forced to quit their homes should
be taken into account when determining the amount of compensation due
to them. In point of fact the authors' contention is borne out by a
number of pre - 1919 cases which admitted a broad enquiry into 'the
value of premises to the owner' by such words as "the value to the owner
as it existed at the date of taking, not the value to the taker" and
"the value to be ascertained is the price to be paid. for the land. with
all its potentialities and. with all the use made of it by the vendor0"
The argument put forward by the two lawyers is not merely that the
evaluation of other considerationS would. make compensation more fair
but that "increased. compensation will act as a palliative to increased.
development." In effect people are likely to accept public development
of land. more readily if they have received adequate compensation. There
is however, one important distinction between the majority of interested
parties affected by compulsory acquisition in East Africa and their
counterpart in England. In England those who are affected "include
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many more members of the articulate middle—classes ... who are quick to
complain and make their views felt if they feel, however unscientifically,
180that a law is unjust."	 In East &frica, on the other hand, many of the
people affected are inarticu'ate, poor and reluctant to complain to the
relevant authorities. Hence, the plea that the rules of procedure should
be simplified as a buttress against their weak bargaining power.
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CHAF2.EIR:	 POUR
lAND LP1,1 REFOfl11 IN EAST AICA.
INTRODUCTION
In discussing the land tenure systems, the acquisition of and. compen-
sation for land. in East Africa certain defects and. anomalies have been revealed.
to suggest a need. for the reform of the lavis applicable. In this part an
attempt is made to examine and suggest proposals for such reform, at any
rate, in so far as they are related to the advancement of the notions and.
princ±ples of urban planning and. development. At a recent Kampala seminar
a number of reasons were put forward as justifying an appeal for the reform
of East African land laws and allied. property laws. 1 he reasons were
summdrised into six categories and. these had. been examined., analysed and.
expounded in the various papers which were presented to the seminar.2
Firstly, there are the present economic, social and. political programmes
and, policies currently pursued in East Africa. These would. seem to imply
serious consideration of land. law reforms. Secondly, land is the per-
manent basis of all planned activities to be effected. on land.. The
greater jcrentage of the total area of land in the region, including
substantial areas of urban centres is under customary systems of land
holding. Consequently, it may, for purposes of moderniaation, be necessary
to consider whether or not customary tenure is suitable for the implemen-
tation of the East African development schemes. Thirdly, there is the
general consideration of harmnonising the policies of the peoples and
governments of the region based on the East African Treaty of Co-operation
within the existing land. laws. Fourthly, land. law reform may be considered
from the view point of bringing about social and economic justice to the
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inhabitants of East Africa0 This might be done by putting forward or post-
u1ting new criteria or stand.ardz for land. distribution and. use. Fifthly,
the urban centres and other heavily populated areas have continued. to
witness multiple land. disputes and litigation . It may therefore be necessary
to examine certain proposals designed to establish unchangeable boundaries
which may minimise these disputes and, litigation • It may be said. in
passing that disputes delay planning proposals while litigation tends to
reduce the amount of money avajafor development. Lastly, there is
the question of what to do with the laws inherited. from the period of
colonialisni. It is pertinent that these should. be  examIned. since it may
be necessary to reject those which are uzisuitable and to retain only those
likely to promote the general interests of the people and. the policies of
the respective Governments of East Africa.
Coupled with the question of ownership and. control there is also
the problem of alienation and acquisition of urban land. for both public
and. private puzpozes. A number of the procedural rules discussed earlier
are cumbersome and. alien to the people concerned, while others do not always
protect the rights of the interested. parties and others make it that much
harder for the acquiring authorities to proceed with their proposed
schemes of development more cheaply and. speedily. Some of the suggested
proposals for reform may simplify these rules either directly or ind.ir-.
eotly. Purther, it has been observed that the practical experience of the
way in which compensation works shows grounds for improvement. Land. LB,w
reform may therefore rationalise the whole system of compensation on the
basis of equitable treatment of the interested. parties irrespective of
their social or political status or of their zophisication in bargaining
for better terms. In making suggestions for the reform of the land. laws
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it is useful to bear in mind that the growth of the East African urban
centres is such that planning and d.evelopinent measures have often to be
taken fairly quickly but in a co-ordinated. and. systematic manner.3
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amERs}rr? OF. tJRBAI'T LD:
PRIVATE O7TNR$RIP:
In relation to urban planning and. development, the incid.ents and
rights of land. ownership may be of considerable importance. This is because
ownership is likely to determine not only the type and amount of land avail-
able for urban development but also the procedures for the protection of
owners and. the amount of compensation payable to them in the event of the
land. being acquired. for public purposes. We have observed that the avail-
ability of land, the maimer in which it may be acquired and the price to
be paid. for such acquisition may each affect the speed and. success of
planned. schemes and. projects of development.4 It is thus relevant to dis-
cuss the form of land. ownership which would be most appropriate for urban
land.. Somo people have argued that what is important is the maimer in
which land. is controlled and. not ownership per se . The argu ment would
be plausible if ownership per so did not have any value or if the land
owners did. not put such importance on ownership. In practice however
this is the position. AU the writers on land in East Africa have found
that the people there do put a value on the notion of b.nd ownership and.
that for traditional, social and economic reasons most of these people
would. not wish to depart with their ownership easily or without adequate
compensation, and. that this attitude prevails whether or not the particu-
lar land. is developed and. whether it is owned. under modern law or under
customary tenure or whether it is owned individually or communally.
There are two types of land. ownership, private and public owner-
ship. The question therefore is which of these two types of ownership
is the most appropriate for urban planning and. development • It must be
conceded from the begining that there are convincing reasons for supporting
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either of the types. There are people who believe that private ownership
of urban land would be the most suitable form in East Africa. 7 They argue
that hitherto East Africans have shown no appreciable interest in settl-
ing permanently in the urban centres or investing into their development.
It is further argued that the reason for this, is that the indigenous
population has never been encouraged to own land and. property in urban
areas and therefore they lack an incentive to be concerned with urban
planning and. development • They see the essence of private ownership as
the security of tenure and. the realisation of human nature which tends
to lead to the notion that unless one has a paramount interest in the
land. by way of ownership per se one is reluctant to develop that land with
the possibility that the accruing benefits may be enjoyed by others. Thus,
in advocating private ownership of land. the FAO Africa Survey Report
stated,
"In much of the territory, the right to occupy land.
is considered. irrevocable, in many areas it is the
fact of cultivation, the establishment of the crops
or the construction of a house which guarantees in-
dividual use for as long as the signs of individual
activities persist0 "8
Both the East African Royal Commission Report and. the subsequent VTor].d.
Bank Report point out that individual ownership inculcates economic
sense of responsibility.9 The ability of an individual owner to sel].
his "ownership" to other individuals opens the door to the mobility and
private initiative on which a greater part of economic progress tends
to depend. One of the most convincing arguments for private ownership
of urban land. goes as follows: Hitherto the bulk of urban development
has been the responsibility of governments and. local authorities as
exemplified by most development projects, institutional and. private
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housing and. the various urban activities of the parastatal corporations.
However, the situation is developing to a stage when government functions
wI].]. be so many and. capable of taking up most of the public funds that the
development of urban centres falls on the shoulders of private owners and.
developers. Vthen this change occurs private individuals will need an
incentive and. money to shoulder the responsibility. 1 ° Private ownership
will create this incentive and. enable the owners to solicit for and make
investments in the land because they will have acquired security of
tenure and there wi].]. be no immediate threat that the land together with
their investments may be taken away from them at any time. Individual
owners will be enabled to raise capital by means of leases anti mortgages
and. this will increase land productivity. 11
 A contrast is made between
this kind, of ownership and. public ownership where covenants of land. holding
and development are established by law and may not be negotiable between
the parties without authorisation from the supreme law-making body of the
land. and. where, in any event, the public landlords are entitled at any time
to give notices to quit to tenants irrespective of whether or not the
tenants have realized the fruits of their investments. As a result, banks,
building societies and. money-lending firms are reluctant to lend money or
accept mortgage securities on the basis of land. not owned by the borrowers.12
Tanzania converted. all the land. into public ownership and. therefore
the examination of private ownership is on]y relevant in the case of Kenya
and. Uganda0 The fact that since the advent of colonial administrations in
East Africa land in towns and urban centres has vested into public owner-
ship does not lessen the importance of this examination. In the first
place, it has been noted that when founded the towns and. urban centres
were declared over small parcels of land. It follows that any subzeq,uent
extensions of urban planning and. developments have had. to be made in lands
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previously held. privately or commurial].y. In the second. place, it does not
always follow that whenever the Governnients or local authorities decide
to carry on further urban planning and. development it is the land in public
ownership which is most suitable for this exercise. There have beeu occa-
sions when the only land suitable was in the ownership of individuals or
tribal holding. Thus, in spite of the availability of public lands in
places like Nairobi, Kampala, Mombaza, Kisumu, and Jinja, public authori-
ties have found that in order to effect sound and. co-ordinated. plans of
urban development they have had. to encroach upon other parcels of land.
in private or couununa]. ownership • In the third. place, there are certain
services, like water services, electricity, roads and institutional
buildings whose establishment and construction may have to be extended
or sited over long distances stretching over both private and public
lands. This point is illustrated. clearly by two recent reports dealing
with the Nairobi squatter areas and the Kampala atructU plan respectively.
The first report dealt with an investigation undertaken in the largest
13
squatter area of Nairobi known as Mathere Valley.	 The population of
this valley was 1060 people in 1960 but to-day this population has had. a
tremendous increase and. is in excess of 30,000 people according to the
latest estimate. Most of the land. in the valley had. been privately owned.
With an increase in population and. the decision to extend the City bound-
aries, the Nairobi City Council started. re-examining its policies towards
areas such as Mathere Valley. The Council was particularly worried by
the land. buying activities taking place in the valley and the apparent
disregard of planning regulations by the land. owners and. speculators
operating therein. The Council was interested in .scertaining whether
it could. have the power to enforce its bye-laws and regulations in the
valley and whether in default of such enforcement it could demolish
buildings constructed by residents. The Council also desired. to discourage
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or prohibit ny unplanned development likely to result In problems of
health and. future redevelopment. It is to be appreciated that at this
time the council was not considering or preparing any specific plans for
the valley. They were being realistic in taking the view that future needs
of the city would embrace the inhabitants arid, land. in the valley and. that
it was necessary at this stage to analyse and. look for solutions to the
problems that were peculiar to the area. A great deal of time and. money
were envisaged to be spent on this exercise and. it is questionable whether
this would have been necessary if the land had been in public ownership.
The second. illustration concerns the findings and. observations
contained in the Report of the Kampala Development Structure Plan which
was published in i972.1 The report stated. that the land tenure systems
of Kampala have had and continue to have considerable influence on the
way the city has grown0 It noted that whereas only 75 of the land. within
the city is owned. in freehold, nearly ha:If of it is private nailo lath.
Of the remaining public land 3C is leased to the City Council and the
(overnment retains 1C for its institutions and. departments. The residue
is leased to private individuals or reserved. for contingent purposes.
However, part of the residue is being converted. into freehold. in favour
of parastatal bodies and. statutory undertakers such as the Kampala and
District Vlater Board, the Uganda Electricity Board. and. the East African
Railways Corporation. Thus, although the relevant statute provides that
all the land within the city shall be public land, in practical terms
it is seen that only 3 of the land. is at the d.ispoal of the City Council
and less than that percentage remains undeveloped. However, it is to be
noted. also that thereare various types of tenure between different parts
of the city. For example, in the Northern zone of the city private mailo
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land, makes u 91.5 of the total while in the Central Zone it accounts
for only 23. Having broken down these percentage figures, the report
makes several important observations in respect of the land which is
privately owned0 Firstly, the land, has been so fragmented by sub-divisions
and. sales that a sample survey revealed. that over half of the private mailo
owners have plots of less than one acre while 95 have plots of less than
two acres. This kind of fragmentation is more pronounced. in the pen-urban
areas where urban planning and. development meets with the obstacles of
private ownership of land.. Further, sub-division has normally taken place
in a haphazard fashion and has resulted in Irregular shaped plots lacking
satisfactory access, and which are difficult to service. Becond.ly, the
Report observes that the City Council lacks clear cut powers to acquire
private mailo land. compulsorily for its various planning purposes. Thirdly,
at present the Council is unable to recover the costs of street itaprovenients
from private owners and. lacks ad.eq,uate legal powers for effective control
of unplanned and. undesirable development in the privately owned. lands.
Both the Nairobi project and the .mpala report were primarily
concerned, with technical and. financial problems which arise when land in
private ownership is considered for urban planning and. developxiient. In
addition, there are other problems of a social and. political nature which
may be the direct or indirect consequences of the institution of pniv&e
land. ownership. The concept of private land ownership has developed in
such a way that it has come to be identified. with the profits that accrue
from it in favour of the privileged. few who happen to own land.. This is
contrasted with the notion of public ownership which, in theory, is sup-
posed to benefit the community at large whether or not individuals in
that community own parcels of land. privately. The d.ichtony between
-259-
the two concepts of land. ownership may lead to divisions within society
and determine social, economic and political values and. status between
those who own land. and the landless. 15 The value and purchase prices of
private land. are likely to be settled by market conditions of demand and.
supply with little or no interference from the rules of public law and
•	 •	 •	 •	 •	 16in accordance with the principles of a capitalist oriented. economy.
The greater the demand the more costly the land becomes. Moreover, the
conditions of demand. and supply may be so artificially developed that
they have no relevancy to the notions and. needs of urban planning and
development even though the realisation of the latter may be directly
affected by the acceptance and. operation of the former. As land. becomes
a freely exchangeable commodity there rises a class of speculators whose
primary aim is to make large profits from the ownership and. sales of land.
In some cases such ownership or sales may not be conducive to good. plann.-
ing and. development. They are designed. to yield. big profits for land.
owners and. speculators; sometimes at the expense of the needs of the
general population. A number of speculative land. sales and. deals are
currently to be found in East Africa particularly in slum-dwellings,
shanty towns and pen-urban locations. Unplanned buildings are constructed
and. sold. to the landless and. to the low-income groups at exorbitant prices
and. rents. 17
 The buildings will not normally meet the modern standards of
decent living. They are often overcrowded0 They may be infested, with.
vermin and. in, need of reasonable repair. They usually lack amenities and.
services which are essential to life and. health. 18
 On the other hand.,
because of the way in which private ownership has evolved., it is difficult
for public authorities to direct and. control developments in these areas.
The reason for this is that the people who own and. operate land transactions
in these areas tend. to succeed in obtaining greater financial rewards
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when there ia no law that prescribes their activities. Slum areas and
shanty towns, especially those in which there is considerable private
ownership, become the haunts of cr-iin-inals, prostitutes and. drug dealers.
These people are prepared to pay high rents for poor quality properties
because the profitable activities in which they engage do not demand
for or flourish in well planned and. highly developed environment. They
are likely to prefer locations with no access roads or lighting and where
the owners and users of the land. and buildings cannot be easily identified.
This is because such amenities and services might mean effective super-
vision and inspection which tend to discourage the activities and might
lead. to the imposition of legal penalties if the perpetuators of the
activities are detected and convicted of wrong-doing. For these reasons
planning laws and. decisions affecting these areas are viewed with suspicion
and indifference on the part of those who stand to lose financial advan-
tages0 In some cases there may be organised opposition against the laws
and. decisions. Moreover, of the people who derive benefit from the state
of affairs that exist in shanty towns and slum dwelling, very few of them
actually reside there. Many will have chosen to live in the more devel-
oped and. better residential quarters of the city or town and. will often
operate their varied business through agents or sub-agents0 Therefore
they are not affected by the bad. conditions and squaller which characterize
the lands they own.
It is also true to say that private land. holding leads to the
emergence of a class of people who are capable, by virtue of their hold-
ing, to wield. considerable political power and to exert influence and
pressure on national and. local leaders who are responsible for the deter-
mination and. formulation of urban planning and. development policies.
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For instance,. in Bugarxda the arrival of the colonial aftTni rrtstration
meant that the chiefs' loyalty was divided, for, besides the duties and
services they owed, to the Kabaka, they also had, to serve and observe
the orders of colonial administrators who resided mainly in urban centres.
The chief found it necessary and. expedient to acquire land in or near the
urban centres from where they could ably serve the new masters. Thus
i&fl" of the chiefs put claims to some of this land and. asked the Kabaka
to recognise and. consent to their claims as personal possessions.19
Land. became to be regarded as a source of political power. Elsewhere in
Africa tribal and clan leaders used. their influence as trustees of the
communal land. to gain economic and political power 2O Sometimes the
chiefs' demands were so excessive that the courts were asked to inter-
vene for the denial or modification of the demands. For example, in
Amod.0 Tijani V. Secretary, Southern Nigeria, 21 the appeflant who was head
chief of the Oluwa family claimed compensation for land which had been
compulsorily acquired by the government. It was contended on lila behalf
that as the title-holder for the family and, community he was entitled. to
the full value of the family and community land, acquired. The Chief
Justice held that he was only entitled to be compensated for his 'tzeigneurial
right of control and, management" and not on the basis of absolute owner-
ship of the land. T he chief appealed to the Privy Council and. in dismiss-
ing the appeal their Lordahips held,
"As the result of cession to the British Cl'own by
former potentates, the radical title (in Lagos lands), is
now in the British Sovereign. But that title is
throughout qualified by the usufructuary rights of
communities, rights which, as the outcome of deliberate
policy, have been respected and recognised.."22
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Since the cl4efs were the effective authority within their respective tribes
and communities, they became the interpreters and. communicators of govern-
ment policies to their people during the time of the colonial administra-
tions and since independence. They were and. still are the negotiators with
officials of central governmental bodies for planning and. development pro-
posals and. schemes to be undertaken in their locations. As the intermediaries
between the people and. the government, the chiefs possess considerable
power of control and management. They have been able to persuade, coerce
and convince the members of their communities that unless their rights and.
interests in land are acknovrled.ged and. respected. they may not be able to
speak favourably of the community members before the officials of the
central governmental bodies and. that in any event tribal or communal mem-
bers who do not act in accordance with the chief's wishes and orders might
be deprived of their private land. holding.
During the colonial period in East Africa the creation of private
ownership of land and the retention of communal tenure were deliberately
encouraged as necessary for the implementation of the then development
policies. The economic, social and political affairs of the urban areas
were entrusted mainly to the migrant communities of the region. The
idea was that those members of these communities not directly involved.
in the actual administration of the territories were the most capable
and. therefore likely to utilise urban lands more profitably and economically.
The colonial administrations were founded upon a capitalist system and it
was only natural that they should. have encouraged. the emergence of a cap-
italist class systemtend.ing to be racially based. 23 The G.overnments
found. it economicafly and politically expedient to grant titles of free-
hold. and leasehold on individual basis in order to enable the urban
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dwellers to be responsible for the financing of urban planning and develop-
ment. It is to be appreciated that the majority of the migrant communities
bad come to East Africa with sufficient savings to invest in the urban land.
and had had. considerable experience in the mechanics and. procedures of urban
development in the countries of origin0 Those who did. not possess adequate
funds found it easy to raise loans from banks and. building societies because
these institutions were owned and controlled by people from the same back-
ground and. people who were anxious to see the success of this policy. In
addition, the migrant communities enjoyed. a monopoly of trade and coinnerce
in the region and this was often guaranteed by public policies and. occas-
ionally reinforced. by rules of law and legislation0 When the Legislative
Council of 194.5 was debating the Co-operative Society Ordinance Bill in-
tended to enable Africans acquire the right to parficipate in Trade,
Mr. Jaffer, an Indian representative expressed. the concern of the Indian
community in the following terms,
"I have no desire, Sir, to raise any racial issues
arising out of this bill but as an Indian member
I feel it is my duty to put forward the Indian view
-point on this Bi]l....... I therefore trust, Sir,
that there is no intention behind this measure to
eliminate the Indian Trader from his legitimate
and. rightful pursuits in Trade. On this point I
crave, Sir, for a statement from your Excellency
so as to set at rest the anxiety of the Indian
Traders who are long established in trade in the
Protectorate
The honourable member was re-echoing the fears of the migrant communities
who saw the introduction of the African to Trade and. commerce as a danger
to the public policy of urbanization and development. Meanwhile, the
Africans were expressing grave misgivings about the policy, but for a
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long time they were denied. representation in the council which made the laws
and. approved, the policies. The official attitude was as expressed by Lord.
Mimer when he said,
"The only justification for keeping au official (European)
majority in any colony is that we are convinced that we are
better judges, for the time being, of the interests of the
native population than they are themselves."25
However, there were unofficial members ofthe Council who wished to see the
interests of the Africans represented there and. in particular the honour-.
able Dakin pressed. for this representation on the ground that as then con-
stituted. the members were dravrn from a similar walk of life and though
they might have been conscientious advisers they were not conversant with
specialized, subjects such as education, medical and. African Welfare which
he saw as forming a large part of Government activities in the future.
When eventually the Africaiobtained. a token representation in the council
they lost no time in urging the administration to modify the policy. Thus,
Kawalya—Kagwa, in his maiden speech clarified the position by stating,
inter alia,,
"1 hope your Excellency will allow me to refer to the
responsibility which lies on the G .overnient to advance
the interests of African people in its care. I feel
that the three important points which should. occupy
C-overnnient are: improvement of health, elimination of
ignorance, the improvement in living conditions. Sir,
I should like to draw attention to the fact that the
introduction of cash economy has disturbed the African
society and shaken (it) to its very foundation - our
customs. Unless the African is trained in the new
economy and. the art of earning money and spending it
wisely ho will be ruined and his progress will be
impossibleo"26
The Africans' appeals for change of policy at this time and. later were not
aimed at a radical transformation of the whole society or at increasing
-265-
African :3articipation in urban development. On the contrary, they were in-
tended to enable the educated elite to emulate the activities of the
migrant communities and to attain their standard of living. Indeed,
this is what occurred and the process of emulation continued into the
post-independence era. it was not until the mid - 19 60 ' s that the
Tanzanian Government chose an ideological commitment to socialism and
rejected the option of private ownership of land.
In respect of the indigenous population the official policy was
to confiG it to the rural and tribal areas where they would continue to
cultivate the land in accordance with traditional methods and to the dic-
tates of their immediate needs. 27 They would remain under the jurisdici-
tion of their chiefs and if they went to the urban centres they would be
regarded as temporary visitors. Thus, few of the indigenous people lived
in the towns, on equal grounds with the immigrants. Those who found them-
selves obliged to go to the towns did so for the purpose of earning enough
money to pay for dowry, the education of their children, government taxes
and for other necessaries. They had no intention of nor were they encour-
aged to found homes outside their tribal or communal lands. While seeking
temporary employment in the towns these people had to find accommodation.
The land owners and the chiefs who owned properties in urban and pen-
urban centres found them targets for exploitation. The land proprietors
found it more advantageous to receive small rents and other tributes
from the temporary tenants than to sell or let to long-term developers
who might replace them as political forces in these areas. Because the
tenants were temporary with no desire to settle permanently they did not
object to the institution of private ownership of land and its consequences.
The policy of confining the indigenous population to the rural
nreaa of the territories did not altogether succeed. The educated class
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found. the traditional villages and the model of life there unacceptable to
the new values they acquired. in missionary and Government Schools. 28
 Urban
centres were identified. vith success axid. good. living because of the facili-
ties and occupations they seemed. to offer. The educated. youngmen aml women
flocked. to the towns not as temporary visitors but as permanent residents.
They resented. the fact that their counterparts in the migrant oonuaunities
got employment so easily and. enjoyed. higher standards of living than theirs.
Not unnaturally they sought places in urban residential quarters and. pos-
itions in urban institutions of employment.
Hitherto the peasants had used. the land. for cultivation, the grazing
of cattle and. the provision of shelter. The simplicity of living, the
absence of permanent buildings and. houses and the lack of complicated.
machinery of commerce and industry meant that private ownership of land. was
not often challenged. even when it seemed to operate against the interests
of so many peasants. It had less impact on the occupiers and users than
it would. otherwise have done if the areas were more industrialized. and.
coinzaercia].ly oriented.. With the coining of independence, the situation
changed. At the time of the coming of the British Colonial administration,
little land, changed. hands through sale or purchase. By the 1930's evidence
began to appear that land. was selling at modest prices. Thus Thomas and.
Scott observed,
"By succession and. sale these inailo lands now become
transmissible to other natives who might not be at-
tracted to, or might be unfitted. for, the duties of
chieftainship. The tribute - Busulu - of the occupiers
was gradually transformed into a money rent due to
private landowners. 29
Admittedly, the land. was stifl purchased for a few shillings per acre but
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* the prices were increasing steadily0 In 1961i., West noted that the purchase
prices of land were ranging from 1000 shillings per acre in the rural areas
to 10,000 shillings per acre in urban centres. West proceeds to comment
on the situation in Buganda,
"Much of the building for residential and. commercial
purposes has taken place upon land. vacated. by customary
tenants and thereafter developed. by the landowner him-
self. Alternatively, the landlord might lease the
vacant land. probably to a non-African, who may erect
modern rnuJ.ti-storey buildings. Yet, another method.....
is for a landowner to come to an arrangement with an
existing busulu tenant. The tenant will introduce to
the landlord perhaps four or five new corners, prepared.
to pay a premium for the right to occupy a small part
of the Kibanja. Each premium of perhaps shs.1000 is
shared between the landlord and the busulu tenant.
Thereafter, the new tenants pay a rental of perhaps
shs,120 per annum direct to the land.lord."30
By 1969, the. value of most of the land. within and around the city of Kampala
was estimated. at between 5,000 and. 30,000 shillings per acre by the govern-
ment official valuer.31 However, these prices were liable to change from
time to time depending on the policies and. development plans of the 0-overn-
mont and. pubLic bodies. Two case studies may be cited. to illustrate this
specu]ative phenomenon0 In case study A, X, a inailo landowner, agreed to
sell one acre of his land. to Y, a civil servant. The land. was situated
at Bukoto, a suburb of Kampala City. The official evaluation of the land
in this area put the price at 5,000 shillings per acre. The civil servant
agreed to buy the acre for 5,500 shillings, The agreement was reached
orally and the parties agreed to have it reduced into writing by their
respective advocates. While the la'yers prepared the conveyance, the
Kampa]aCi-ty Council announced that they were going to widen and. tarinacadauiise
the road through the Bukoto area. Immediately, the value of the land. in
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the area shotup. X informed. Y that unless he was prepared. to pay 15,000
shillings for the acre the deal was off. Since no written contract had
been made Y could. do nothing. In the second. illustration, case study B,
the then civilian Covernment of Uganda announced in 1969 that all official
mailo land. was to be converted. to public land without compensation. The
statement was so vague regarding the status of private mailo land. that
many mailo land owners assumed that their land. was to be similarly affected.
a maio landowner, offered to sell his land situated in Kibuye - some 3
miles from Kampala. According to the official valuation of the Department
of Land.s and. Surveys the land. in Kibuye was valued. at 10,000 shillings
per acre at the time but M was offering to sell at 4.,000 shillings per
acre.32
 N, a civil servant speculator bought two acres of land. from
U. Three months later the Public Lands Act, 1969, was passed. with a pro-
vision preserving private mailo land. Within several months N was able
to obtain 15,000 shillings for half the land he had acquired from M. These
two examples show the speculative nature of urban land.. Because of the
notion of private ownership and. the freedom it allows proprietors to exploit
shortages of land. and manipulate the market situation the interests of
private owners often prevail against the needs of the community. 33 Since
independence land has become so valuable in the towns that governments can
no longer allow the notions of capitalism to dictate its availability and
mobility in the face of the acute problems of urban population and develop-
zxnt. It is suggested. that public ownership is the better form of controlling
some of these problems.
Some people have argued that the preservation of communal tenure and
the system of tribal lands such as the mailo land is desirable from a social
point of view because it has a cohesive force on the community.
	
To-day
it is becoming apparent that this argument cannot be maintained. The influx
of people into the towns has meant that the urban communities are now
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composed of people from diverse tribes whose notions and ideas of landholding
differ considerably. In rural areas there has been considerable migration
from overpopulated areas to sparsely populated areas.35
 In some cases the
governments have given encouragement and material assistance to those
immigrating. Since independence, inter-tribal mixing and migration has
been seen as a rational policy to build 'one nation, one people and one
government'. The influx of other tribal members to a hitherto homogenous
community means that the traditional rules of landholding in the community
experienced a radical change. 6 Moreover, the chief's influence which had
began to wane during the colonial period was rendered unimportant by the
emergence of political parties and nationalist movements of the post-.
independence era. The authority of the chief ceased to comm4nd support
of the people and could no longer be used as justification for the
retention of commun al tenure. The traditional form of land holding caine
to be challenged by the sophisiticated elite who began to claim the right
to be registered as individual proprietors of the lands they happened to
be occupying at the time. The challenge found legal support in such
measures as the registration of land ordinances and grant of freeholds.37
Governments and local authorities in East Africa, as in many other
countries, have often found that in planning the development of urban
centres they have to overcome certain obstacles created by the private
ownership of land. %here the economic and political structure is such
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that private ovnership must be tolerated, as in the case of Kenya and
Uganda, the C.overnments have simply accepted the fact and. decided to
deal with each obstacle 	 of private ownership as it arises
during the process of planning and development • For example, the
Uganda Public Lands Act which was radical in many respects had to re-
tain the incidents of and rights in private land holding even though the
G.overnment of the day was convinced. that a uniform system of public owner-
ship throughout the country would have been more preferable and certainly
more conducive to effective planning ani development. 38 The retention
was prompted by political expediency - the fear of riotous opposition in
the Kingdom districts - rather than any ideological commitment or
economic theory0 Similarly, in Kenya conformity wi.th the history of land
and. the realities of economic and political factors meant that the post-
independence Governmsnt would. be forced to encourage private ownership of
land in the Republic039
 In Tanzania, the G-overnment having decided to
follow ideological socialism in its development policies abolished. private
ownershIp of land. On the other hand., it is conceded that the consequences
of private ownership continue to play an important role on how this
socialism develops in Tanzania. A number of the disowned private land
proprietors have not been happy to accept the new regime of public owner-
ship and in some instances, have mounted serious opposition against the
Gevernment of a one-party state0 Writing about 'Class and Privilege' in
Tanzania, Saul has observed.,
"As early as the 1920's an elite was in formation which
could be expected to learn.,..., many of the lessons of
capitalist colonialism-possessive individualisu, authoritarian
style, numerous aspects of the 'inventional wisdom' concerning
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development...., as elsewhere, this thin stratum
played an ambiguous role, but the temptations of
privilege and. power were not ineffective.... and.
these 'economic activists' of town and country
also fed. into the stratification system, and. into
political institutions..... Although they have
been boxed in many ways since 1967, the very
existence of these various privileged elements
remains a significant conditioning factor upon
the pace of Socialist ad.vance."4.O
Notwithstanding the different ideological and. economic routes of development
currently pursued by the East African Governments, the foregoing discussion
reveals that private ownership of land. creates a number of problems when it
comes to plan and develop it for the common good of the nation. Eurther, it
Bhows that many of the advantages hitherto attributed to private ownership
have lost their validity to-day. Perhaps only two of the advantages con-
tinue to be supported by valid reasons. These are that private ownership
gives a sense of security of tenure andtheref ore is an incentive to the
owners to develop the land. The other is that private ownership enables
the owners of the land to obtain the necessary funds and loans for urban
development0 Vlith regard to the obtaining of loans it can be argued that
the izitroduction of nationalization measures for building societies, banks
and other financial institutions in East Africa have meant that investors
and. developers have to deal directly with the Government and its agencies
rather than With private land. owners and proprietors. Purther, the fact
that urban planning and. a greater part of development continue to be the
responsibilities of the G-overninents, local authorities and. parastatal
bodes arid, that these are financed, largely from public funds makes the
case for private ownership of land less convincing than that of public
ownership
lJntil the nationalization measures in both Tanzania and. Uganda,
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the inajc'r financial institutions with sufficient funds to raise loans for
urban development were either foreign based or owned and controlled by
4.2
non-nationals of the two respective countries. 	 To a great extent this
is still true of Kenya to-day. Among the factors determining the level
of investment in these institutions is the political stability of the
region which might have no connection with the type of ownership in which
land is held. The East African laws have for a considerable period of
time prohibited the transfer of land held by or on behalf of the Africans
to non-Africans or companies designated as non - African without the
consent of relevant ministers. This has meant that non - African money-
lenders and building societies have been reluctant to give loans to
African land owners on the basis of the land. as security since they can
neither take possession of the land nor foreclose any mortgages without
the consent, which consent may not be given0
	 It may be deduced from
this state of affairs that the argument for private ownership of land
for the purposes of obtaining capital for urban development is illusory.
This point is clearly illustrated by the case of Motibai 1:anji v. Khursid
_____	 An agreement had been entered into by the appellant to trans-
fer to the appellant her absolute ownership ttin one undivided moiety of
the land and. buildings known as Plot 78, South Street, Kampala" in ex-
change for the transfer by the appellant to the respondent 'free from
incujnbrances of her absolute ownership in the moiety of the land and.
buildings thereon known as Bunamwaya Estate." The South Street property
was held on Crown land by way of lease and. was valued at 75,000 shillings.
The Bunamwaya Estate was also a lease valued at 70,000 shillings and the
appellant had agreed to pay 5,000 shillings to balance the exchange.
Although both parties to the exchange agreement were Asians, the second
lease was of Mailo land. owned by an African. The claim for specific
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performance of the agreement was dismissed on the ground that the agreement
contravened, the provisions of S. 2. of the Land. Transfer Ordinance in that
it was made without the consent of the Covernor in writing and. was therefore
unlawful and. void. It may be contended that the decision was a harsh one
since the transaction involved non - African parties and. was based. on an
apparently valid. lease and dli]. not affect the reversionary interest of
the inailo land. owner0 However, there was no doubt that this was the
correct interpretation of the relevant provision and in delivering the
judgment the jud.ge considered. "the protection of Africans from possible
fraud" and the control of the sale of mailo lath to non - Africans as a
matter of public policy. Thus, Kampala lost a. prospective developer of
plot 78 notwithstanding that the properties involved. were in private owner-
ship.
One author has described another possible advantage of private land
especially in the peri-urban areas in terms of housing. 1 He argues that
at present both the G-overnnents and. local authorities lack the necessary
funds and. personnel to cope with the urban population increase taking
place in East Africa. On the other hand, the private owners of land. in
these areas are able to construct unplanned. residential structures to
let to the homeless at rents they can afford. whereas if they had. to obey
the rigid planning and. development standards and. regulations such
structures would be impossible to put up and. the homeless would remain
shelterless since it is not feasible that the G .overnments would find the
money and. staff to construct their own houses. In other words, as long
as there are people waiting to be housed and as long as there is no money
to build decent houses it is only fair that privafre land omers should be
encouraged. to develop alternative accommodation. 7lhile accepting the
validity and. reasoning of this argument the policy behind it can only be
a short-term affair. Inherent in the argument is the danger that a Govern-
unt accepting it may not attempt to seek remedial measures as a matter of
urgency and. any prolongation of the search leads to the worsening of the
situation. For these reasons it is proposed. that public ownership of land.
migiTt prove to be a better form for urban planning and. development. More-
over, if proper]y instituted, and. administered, it can produce those same
advantages supposed. to be conseciuential upon the concept and. acceptance of
private ownership.
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PUBLIC O7NERSHIP:
Professor Apthorpe has observed, that in considering land. legislation
and. reform a disaproportionate emphasis is often put on land. "ownership'1
He contends that no study of land. in Africa can afford to neglect the
extent to which questions of ownership are distinct from those both of
use and occupation, and. those of disposal and. acquisition. He goes on
to state,
"Most people do not treat land transfer for instance
on the same plane as land. ownership, except in special
circumstances. Changes in the form of the considerations
for which land. may exchange hands (a) do not necessarily
interpenetrate with changes in ownership rights and. (b)
do not necessarily signify some major social change in
and of themselves with regard even to the incidence and.
frequency of the various types of land transactions."14.5
In addition, it may be conceded. that public ownership per se doe s not solve
ail the other problems which have been discussed. under private ownership.
It may simplify the procedural rules for the acquisition and. development of
the land. but does not, by itself, lead. to the availability of fun1s and.
personnel needed. for planning and. development. The overriding argument
in favour of public ownership is that it makes it easier to minimise and.
control problems connected with development planning as Onposed to the
situation when the system is operated. under private ownership.
Pogucki has directed attention to the reasons which should justify new
land. legislation in the countries of Africa.	 He advocates the enactment of
legislation which will facilitate assistance to persons who broadly speaking
belong to lower—salaried income groups and. to persons who do not possess
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dwellings of their own. It should also be aimed at preventing land.
speculation by closing loopholes in dealings between private individuals
in undeveloped. laM. It should foster development by reducing costs of
installation of infra-structural services. Last] r, it should include
specific measures in respect of rates or municipal taxes which are levied.
on the basis of occupation, possession or ownership of land and. measures
designed. to prevent unplanned development, particularly of the pen-
urban areas.
In discussing public ownership of land in East Africa a number of
factors need to be noted. The overwhelming majority of the people live
and. work on the land and. are likely to continue doing so for the foreseable
future. Seconcily, urban centres are growing very rapidly and so far it
remains doubtful whether there are any effective measures that could be
taken to halt this growth. Thirdly, the economic and environmental develop-
ment of the region will demand. greater participation and contribution on
the part of the inhabitants. Lastly, present social and economic policies,
whether urban or rural, suggest that there should. be greater control over
land. ownership, use and. development than has hitherto been exercised. The
institution of public ownership of land is not incompatible with any of
the four factors. Indeed, the examination of the land. policies in East
Africa would seem to suggest that implementation thereof might be best
achieved under the system of public ownership. Tanzania has chosen
state ownership of land. in preference to private ownership. The rationality
of this choice is based on the socialist id.eolor of Tanzania and a
preference for a return to what President Nyerere called. the traditional
African attitude to land. It may be necessary to examine the Tanzanian
reasons for public ownership to discover whether they would. justify the
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adoption of the same system in Kenya and. Uganda notwithstanding the apparent
differences that exist between the economic and. social policies pursued. in
the three countries.
Writing in Ujamaa: The Basis of African Socialism", President
Nyerere stated,
"And. in rejecting the capitalist attitude of mind, which
colonialism brought into Africa, we must reject also
the capitalist methods which go with it. One of these
is the individual ownership of land. To us in Africa,
lar.d was always recognised as belonging to the community.
Each individual within our society had a right to the
use of land, because otherwise he could not earn his
living, and. one cannot have the right to life without
also having the right to some means of maintaining
life. But the African's right to land was simply
the right to use it; he had no ther right to it, nor
did. it occur to him to try and. claim one •...... The
T.A.N.U. government must go back to the traditional
African custom of land holding. That is to say, a
member of society win be entitled to a piece of land
on condition that he uses it. Unconditional or "free-
hold' ownership of land. which leads to sDeculation
arid, parasitism (landlordism) must be abolished."47
Nyerere's statement may have been used to legitimize the establishment of
state ownership of land. inthatit was political:1,y expedient to condemn
freehold as a colonial legacy and to prefer some form that was truiy?
African but it did. not reflect accurately the traditional land tenure.
It was a generalization because communal ownership was not a universal
phenomenon in Africa0	 ¶e have noted. that there existed communities in
'East Africa where the notion of individual holding of land. was an acknow-
ledged fact. Admitted],y, these communities were few arid, far between
nonetheless they cannot be ignored in the consideration of land, reform.
Secondly, it has been observed. that the policies of the colonial admin-
istrations resulted. in the land. becoming a marketable coiivaod.ity. People
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began to demand the right to private ownership of land. with a view to devel-
oping and. using it on a commercial basis0 It is by no means certain that the
individuals who came to benefit under the colonial system of private ownership
would welcome a return to communal tenure or indeed. condemn the colonial
legacy under which they appear to be gaining financial rewards. Thirdly,
the 'uses' to which land. was put under the traditional custom are not the
same	 that the T.A.N.U. 9 government would. be advocating. The tradi-
tional African used his piece of land for shelter, grazing and subsistence
cultivation whereas the modern government hopes for some zor of intensive
farming for the economic advancement of the Tanzanian Republic as a whole.
The traditional customa did. not contain any penal or enforcement measures
against the landholder who simply occupied it without actually developing
it. The Tanzanian new land. legislation contains penal and enforcement
provisions to ensure that the land is occupied, used. and developed in
accordance with the economic policies of the nation - a nation that did. not
exist prior to the colonial administration. The new law establishes
co-operatives, Ujamaa villages and produce market boards, all unknown
under customary law.
	
id as 1cAuslan has rightly noted "land use legisla-
tion is not a paricular2y socialist or African phenomenon." 5° The im-
portance of the statement is that it can be used politically to 'sell'
the idea of public ownership of land to the masses who are usually deemed
to welcome a return to the traditions and methods of their forefathers.
Thus, the Governinents of Kenya and. Uganda which have found land policies
to be politically sensitive issues may find, the Tanzanian form of campaign
for state ownership a useful one to adopt.
The reasons for choosing state ownership in Tanzania are to be found
in the socialist ideolo&y inherent in Nyerere'z writings and Tanu's policy
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documents like the Arusha Declaration0 51 It is a consequence of that
Government's commitment to the needs of the people, the creation of an
economic strength for the advancement of the country and. the desire to
create justice and. equality among the citizens0 The examination of the
land. policies of Kenya and. Uganda shows that the Governments there aim
at the same objectives. Kenya's land. policies can be discovered in
such documents as Sessional Paper No.10, "African Socialism and. Its
Application of African Socialism to Kenya," the current Five Year
Development Plan, and. the recent sessional Paper commenting on the
ILO Report; on employment, incomes, and equality in Kenya. 52 Sessional
Paper No.10, contains, interalia, three general statements, namely,
(1) Emphasis will be given to the development of agriculture in former
African areas through land. consolidation, registration of titles, devel-
opment loans, co-operatives and. extension service, (3) Land. Management
legislation, including punitive measures against those who mismanage farms,
misuse loans, default on loans, refuse to join major co-operative farming
schemes, v;here these are necessary, or oppose land. consolidation which
will be introduced. and. strictly enforced, and. (5) the organization and.
functions of marketing boards will be re-examined, with a view to con-
solid.ating their activities and. modifying their functions 'to promote the
welfare of the consumers as well as producers. Since the publication of
the paper in 1965, Kenya's Five Year Development Plans and. subsequent land
legislation have attempted to implement the objectives implied therein.
The attempts have not always succeeded partly because of lack of personnel
and finance but partly also because of vested. interests in private land.53
In the latest sessional paper, the Government has indicated, a policy of
"continued rapid expansion of the econony, a wider sharing of the benefits
of expansion, national integration of the economy and an attack on the
-280—
imbalances and. disparities of the economy." In addition, the G-overriment
vdfl aim at more efficient use of land and. a changeover from subsistence
to commercial farming. It has also promised. to allocate its resources
in such a way that by 1980 everyone will be either employed or have some
land.51
The objectives in the Uganda policies have not been any different
from those observed. in Kenya or Tanzania, Beginning with the Common Nan's
charter l969, to the present the Uganda Governments have declared. their
intention to effect radical changes of land. tenure so as to increase
economic production, bring about equitable distribution of the economic
benefits and. to abolish or minimise the incidents of private land holding
which tend. to hinder the realisation of these objectives Thus, before
its removal from office by a military coup d!tat the civilian Government
had. undertaken to move to the left strater by affirming that the guiding
economic principle would be "that the means of prid.uction and, distribu-
tion must be in the hands of the people as a whole. The fulfilment of
this principle may involve nationalization of enterprises privately owned....
No citizen or person in private enterprise should entertain the idea that
the Government of Uganda cannot, whenever it is desirable in the interests
of the people, nationalise any or all privately owned enterprises, mailo
and. freehold land and afl productive assests of property, at any time, for
the benefit of the people. The Party therefore directs the Government to
work along these iinesit56 The conviction of the Government about public
ownership was not pursued vigorously when it came to enacting the Public
Lands Act of 1969. The explanation was that it would have been politic-ally
inexpedient to abolish private lana. at this time especially mailo land..
Thus, although objectives in land. policies have continued. to be
fairly uniform throughout East Africa land. legislation has tended to be
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diversified.. Part of the explanation is inherent in the previous discussion
relating to the historical and. political situations that have prevailed. in
both Kenya and. Uganda. More irnporbantly however, the two countries have
lacked. a national ideolor or ethos of development. Ministers and. polit-
ical leaders were and. continue to be private Land. owners themselves and.
their public pronouncements about socialism and. moves to the left have not
always been accompanied by self-sacrifices. 57 This was one of the main
reasons why Tanzania found it necessary to establish a leadership code
for its ministers, civil servants, and political leaders0 In spite of the
general objectives,both Kenya and. Uganda have followed systems of mixed.
economies under which public and private enterprises are encouraged to
contribute to economic development with private enterprise consisting
partly of private land.. Commenting on this mixed. economy, Colin Leys
states,
"The commitment accepted. by the ienya Governnent to
maintain the structure of the colonial economy largely
intact, and to pursue economic policies in collabora-
tion with foreign private capital and foreign capitalist
governments, with private property and. the profits motive
as the key institution and. the prime mover in social and.
economic change. This commitment was sealed between 1960
and 1962 when the leaders of the nationalist movement,
accepted. the principle of the sanctity of private pro-
perty rights and agreed to pay for the land taken for
the settlement schemes in the Thite Lands. The Origins
of the couiaitiaent lie farther back in Kenya's colonial
history, in policies which had. broken down the pre-
dominance of communal and exchange relations and led
to the emergence of a protean but essentially mdiv-
d.ivalistic peasant economy and society, oriented to
urban markets, wage labour and cash relationships.
The nationalist leaders who accepted the transfer of
power on the basis of maintaining the capitalist
economy substantially intact were the product of
this experience, arid of the school system which
facilitated it. The major theme of economic policy
within the framework of this commitment had. to be a
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ix.axiinum rate of inflow of foreign capital, balanced by
the most rapid possible extension of African participation
in capital ownership and management."58
The extract has been cited because it reflects accurately the transformation
of traditional attitudes to land and. property which occurred before ind.epen-
d.enoe0 It underlines the problems faced by post-independence governments
when introducing and implementing socialist policies or policies intended
to benefit the coLnnunity as a whole. It implies that more than legislation
reform may be needed to educate the people to the advantages of new policies.
For instance, the Uganda strategy plan of 1969 stated that economic devel-
opment would be planned in such a way that the G-overnment, through parastatal
bodies, the co-operative movements, private companies, individuals......
would. effectively contribute to increased production to raise the standard.
of living in Uganda and would guarantee protection of foreign investments
which were necessary for economic expansion. 59 One of the reasons given
by the military Goverr.inent for taking over power was that the civilian
regime had. failed, to implement the objectives of the strater plan. 0 How-
ever, since publishing this reason, the military government has compul-
sorily taken over land. and property owned by foreign investors and instead
of managing the property for the general benefit of the nation most of it
has been distributed to a few "deserving" Ugandans who have simply replaced
the dispossessed foreigners to create a privileged, class of Ugandans.61
It has been contended by some people that it does not make any
difference whether land is in public or private ownership, that what
matters is whether the use, development and. distribution of the land. are
effectively controlled,62 It is submitted. that this contention is not
supported by the facts and circumstances which have been described. Pur-
ther, it is argued that the envisaged control is likely to be more effeo-
tive when the land is in public ownership. The Tanzanian experience has
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indicated that state ownership solves or at least minimizes a number of
the problems which are results of private ownership. These include
speculations in land, rigid rules of procedure for acquisition and com-
pensation and the high prices of land purchase. Thus, writing about
"Urban Development Policies and Planning Experience - Tanzania", Mkama
has observed that state ownership has enabled "the Government to revolve
any title on land which was lying idle and give it to other interested.
developers. This law has not only got rid, of vested interests in land,
but it has also removed land speculation which tends to be associated
with rapid urbanization."6
Because the planning and. development of urban areas are related to
the development of rural areas it is proposed that all land should be
placed in. public ovmership. 	 Present freeholds and mailo land in both
Kenya and Uganda should be converted into leases of certain, durations
depending on whether the land is occupied or not and. whether it is devel-
oped. or undeveloped.. No compensation should be paya?ole for mere owner-
ship, occupation or possession of land unless the proprietors can prove
that in being dispossessed they have lost some tangible right or interest
expressible in terms of money or alternative land. Public ownership of
the land in and around urban centres should be considered. as a matter of
priority because certain aspects of urban development such as service
facilities, open spaces, recreational grounds, health regulations and.
street layouts do not depend on the security of tenure of the individual
onner or on his ability to obtain loans for development. It is also
argued. that the creation of public ownership of land. is unlikely to affect
the present social and economic policies in Kenya and Uganda. 6
 Free-
hold and Mailo land. will be converted into Public Land which is already
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governed, by special legislation.66 It wIll be converted. in such a way so
as not to affect the existing rights of occupation, user and development
except in so far as duration of the same is concerned. Thereafter, the
land. will be occupied., developed. and. sold. in accordance with the existing
rules and. regulations that apply to public lands. Occupiers of the newly
created leaseholds will 'be obliged. to register their new interests. This
should be after the necessary land. surveys have been undertaken to ensure
that each parcel of land and. the owner thereof can be identified. and.
registered.. The covenants and regulations which apply to public land
will apply to the new leaseholds with regard. to acquisition, transfer
and. sale of interests in the leasehold.s and will be enforceable against
those who had. previously held. freehold and mai].o land, respectively. The
fear that such conversion is likely to lead. to political unrest in the areas
affected or reduce economic development may be unfounded.. V(hen Tanzania
converted. all the land. to state ownership no such consequences occurred..
On the contrary, the measure has tended. to unite the Republic by abolishing
the distinction between land owners and. the landless. Moreover, since
the conversion, there is evidence that the economic progress of Tanzania
67
has grown steadily and. more importantly, on a relatively national uniformity.
Kenya, has been able through political action, legislation and international
assistance, to take over masses of land. previously held by white settlers
and. to distribute the same amongst many of her citizens who did. not own
enough land. 
8 
Kenya could have taken the opportunity of 'the scheme to
declare such acquired. land. public lands and instead. of creating indiv-
idual holdings, granted leasehold.s to her citizens.	 However, because
of what has been said the G .overnment preferred individual holdings instead..
It has also been noted that the scheme of transferring big parcels of land.
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previously held by few to so many to hold in subdivisions has been an
economic advantage in that contrary to previous anticipation, the land
hs yielded more and not less produce for the economy of Kenya. There
is no evidence that had the land been converted, into leasehold the Kenyans
could not have taken occupation or indeed developed it as they have.
When the Uganda Public Lands Act of 1969 was enacted, all the lands pre-
viously hald as communal land. and all rights and interests under customary
tenureotside Bugand.a and excluding freehold were automatically conver-.
ted. into public lands. In Buganda, the former official estates were sim-
ilarly converted. There was no compensation offered but the existing
occupiers were given an option to apply to the Land Commission to grant
them titles of leasehold in the parcels of land. they held. By 1973, very
few of the occupiers had. made any applications. 7° The rest of the people
have continued to occupy and use the land as they have always done in the
past. However, this tine, the ownership, occupation, use and development
of 'their' land. is subject to the rules and regulations which govern
public land.71
 The Government, local authorities and. the Land. Commission
have acquired more powers of control in respect of these lands and they
may not be sold, transferred. or developed in any manner other than
authorised. without reference to any of these public bodies. With the
coming into force of the Act land sales and deals became controllable
and. land. prices fell sharply. The law has also tended to reduce land.
litigation which was particularly evident in the most populated areas
of the towns andthe districts of Kigezi and Bugisu and. Bukedi.72
It is proposed that when public ownership of land is established,
there should. be specific provisions made for the prohibition of sub-
division or fragmentation of land below a certain minimum acreage of
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land. Purthr, no land sales or transfers should be allowed without notice
being given to the controlling authority. The provisions will ensure that
land. is kept in reasonable amounts of area for planning and. development
purposes and. that all the tenants and sub-tenants are known before hand
and. can beregistered. It is suggested that the scheme will minimise
litigation over such questions as who owns or occupies the land. and. the
boundaries of the various land. holdings. It i to be appreciated that
much of the land in the pen-urban centres and. the densely populated
districts is already fragmented and. owned. or occupied by a large and.
sometimes unascertained. number of people. This state of affairs does
not in any way affect the proposal to declare such landz to be in public
ownership even though the system of ascertaining the owners and. occupiers
and. determinirrg their rights and. interests therein might prove problematical.
As long as the G-overnnent or other public authorities have no plans to
develop these lands, the occupiers should continue their present occupation
subject to the controls and. regulations imposed upon occupiers of public
lands. Whenever an occupier wishes to sell his interest or abandon his
occupation, the land should revert to the controlling authority with the
power to retain, regrant or sell the lease as they deem fit. In doing so
regard. should be had to the consolidation and. future development planning
of the area as a whole.
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C OuPErSAT ION RE-EX!W]NED
Acquisition and. compensation were examined. in the previous chapter.
A nunber of suggestions were made for simplifying the procedure for the
acquisition of land. and. making it more meaningful to the persons affected..73
One of the reasons for the complicated procedure for acquiring private land.
was said. to be the unascertained. number of owners, occupiers and. users
of the land. particularly where the land. has been greatly fragmented. If
the proposed form of public ownership were to be established. it will at
least minimise, if not eliminate altogether these two probles. Simple
procedure for acquiring the land is likely to speed up the planning pro-
cess and. to cost less in the sense that the expenses involved. will be
reduced.. In converting private land. to public land., a transitional
period. should be allowed. for determining the value of the interests for
which compensation is payable. The period. is to cater for private owners
and occupiers who might have bought or acquired. the land. within the trans-
itional period and. had. to pay part of the purchase or acquiring price for
the mere ownership of land.. 7
 The law should be drafted. in such a way
that where the new leaseholder sells his interest or parts with it under
an order of conipulsoiy acquisition for a public purpose, the price of
sale or amount of compensation, as the case may be, should. include the
assessment of ownership as part of the consideration where the occupier
actually paid. for it. Ownership will be paid for only when the occupier
can prove that he acquired the land. within a specified. period. prior to
the coming into force of the conversion legislation and that the price
he paid. for it covered the value of ownership whether of freehold., mailo
land or leasehold. Valuers would. be able to ascertain the amount by
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examining thexnarket values of the land. at the time the occupier acquired.
it. In effect, this would be the difference between the total sun paid.
and. the amounts allowed. for the unexpired. developments on the land such
as houses, other buildings, cropsand trees. Should the valuers be eat-
isfied. that the developments on the land. were• such that the occupier
should. be deemed to have realised. the value of such ownership during the
transitional period they would be able to recommend that no compensation
should be allowed for the ownership0 The owner would have a right of
appeal against such findings and. recommendation.
The difficulty may arise when it comes to determining a transi-
tional period, which is most appropriate. It has been estimated in East
Africa that when land is acquired. and developed as a residential area for
commercial purposes, the investment yields more than the capital expended
within a period of five years.75
 This apparently applies to what is known
as standard. housing since sub-standard houses and those nich are less than
sub-standard usually take shorter periods to produce the same rate of
returns. Normally the latter are overcrowded. with tenants who pay consider-
ably more rent collectively than single or fewer tenants of the standard
houses. Other developments such as factories, offices to let and ginneries
are estimated. to take as long as eight or ten. years before producing com-
parable profits for the aeveiopers. 6 It is therefore proposed that the
transitional period should be five or ten years, depending on the type of
development found on the land., from the tine the conversion 1egilation
comes into force. The transitional period. should be used. as follows:-
If, for example, a proprietor of residential land. were to sell his land.
on the day that the conversion legislation came into force - which day
may, for convenience be called the relevant date - and it could. be
 shown
that he either acquired. the land. more than five years previously or that
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he could not jrove that he had. acquired it within the five years preceding,
he would not be entitled to claim any price for mere ownership. On the
other hand, if he could. show that he acquired the land. within the stipu-
].ated. period. he would. be
 entitled. to claim the price of ownership. Sim-
ilarly, anyone selling residential land. after-the relevant date would
have to show that he acquired it before that date and. that it is not five
years yet since that acquisition.
Prom the above proposal it can be deduced that by the end of the
five or ten year transitional period. or from the relevant date no compen-
sation for the ownership of land per se would be possible. The idea then
is to remove entitlement to compensation from the ownership of land to
the unexpired developments in it.
It is also suggested. that there should be an independent authority
to deal with compensation matters. It should. determine the amount of com-
pensation that should be payable for certain interests in land, administer
the compensation funds and. resolve the difference between the planning
authority and. the interested parties where both have failed to agree to
the amount payable through negotiations. This would avoid the situation
described. in the Allen Commission Report where a number of maladministra-
tions were examined 77 The Commission heard numerous complaints of com-
pensation having been wrongly paid. to illegal squatters and of failure
to pay compensation to persons who were legally entitled to receive it.
It was discovered by the Commission that only one person assessed the
land and. buildings for compensation and that the system used was impro-
per. The Officer concerned. explained. that if a person did not agree with
the assessment made he could. appeal either direct to the Town Clerk or
to the Minister. However, the Public Land(Compenzation for Resumption)
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Act, 1965,stated clearly that any dispute resulting from such assessment
should. be taken to the Town Clerk who was obliged. to refer the matter to
court.78
 Thus, there had. been a resort to the wrong procedure. It was
also alleged. that the City Treasurer paid. large sums in cash to the
Town Clerk for payment to individuals of the public as compensation for
their land. and. property compulsorily acquired by the council but appar-
ently this money had. not reached the people entitled. The Commission
found. that there had. been considerable delays in paying some of this
money. In one case a sun of shs.31,000 was paid. to the Town Clerk for
this purpose and. for some unknown reason he retained. it for seven months
before paying it out and. quite naturally this raised. suspicion with regard.
to its use d.uring those seven months. In a number of oases the City Treasurer
was told. that a number of people were entitled. to compensation and. had been
evicted. from their lands and. property. He would then pay the money to the
Town Clerk but subsequently it would. transpire that the people had. not been
evicted after all or that they had. been allowed. to stay on the land, in some
cases,for twelve months. The Commission found. that much of this was caused
by the Town Clerk's carelessness, negligence and partiality to his friends.
The Allen Commission criticised. the practice whereby the Town Clerk is
personally responsible for the actual payment of compensation to inter-
ested parties. They recommended the appointment of a Committee to deal
with all outstanding claims for compensation. There is argument for
saying that such a committee ought to be independent of the City Council
and. of the residents who are likely to claim compensation for the compul-
sory acquisition of their land. Council members are usually local peo-
ple who may have land. and. property in the area. They and. the local
resi&ents are unlikely to act impartially particularly when it may be
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their le.zid or that of friends and. constituents which is affected.79
It is proposed that there should be established. an
 independent Committee
to be known as the compensation committee which should be a sub-committee
of the Land. Tribunal which is to be proposed. later. 8° The Committee should
be presided over by a local magistrate who is. legally qualified. Its mem-
bership should include the Legal Adviser to the Council, a member of the
Town Planning Department, two independent planners in private practice
and. three representatives of the urban community. Negotiations for com-
pensation between the acquiring authority and the interested parties shall
continue to be the responsibility of the parties and. any compensation
payment agreed. will be notified. to the Committee which should administer
the funds for compensation and. make individual payments to the interested.
parties. In the event of any disagreement between the parties as to the
amount payable an appeal should lie to the compensation committee with a
further right of appeal to a judge of the High Court who may be assisted.
by two planning experts of his choice as assessors.
It is also recommended that the compensation committee should. take
over the function of reassessing and reviewing the compensation Price List81
but that in this capacity the composition of the committee should. be  re-
constituted. so as to include council members as chairman and three represent-
atives to replace the magistrate and. the three members of the public. This is to
ensure that the values of the land. and. property in the planning area are
determined. by the elected. or nominated, representatives of the community.
One of the complaints often made in East Africa is that compensa-
tion Price Lists are usually out of d.ate. 82
 Hitherto each planning area
has had. an area committee whose duty it is to reassess and revievi compen-
sation price lists. In most cases the Committees have not been functioning
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properly or regularly with the result that those lists have remained un-
changed for ten or more years inspite of the fact that the value of land
and property has increased, from year to year. The Comnittee consists of
Councillors even though it obtains professional advice from the officials
of the planning area and. its assessment and review is subject to the
approval of the Minister. However, there is no statutory power to force
the committee to carry out this function at regular intervals and, in any
event, the way in which we have described, the structure and. working of
local authorities has not been conducive to the advancement of this funo-
tion. The proposed. committee would. have the necessary qualifications and.
competence to reassess and review the lists. In addition, there should
be a provision in the new law to compel them to do so within specified.
periods of time. In spite of the changing economic conditions in East
Africa, a period. of five years is suggested. as the most convenient and
practical. First, it has been proposed that the transitional period. in
which compensation for mere ownership should. cease should. be at least
five years. Secondly, in most cases, planning proposals are calculated
on the basis of the national development plans which are usuafly for a
duration of five years. Thirdly, planning authorities would have
sufficient time within which to begin implementation of their planning
schemes and projects without fear that reassessment of compensation pay-
ments may increase their expenses at any time and. therefore diminish the
financial resources required for such implementation. Fourthly, the
planning authorities are statutorily obliged. to take possession of and.
begin developing the land acquired compulsorily within five years. 83
 The
period. in which the interested parties may claim compensation is one year.
Thus, the planning authority would. have ample time within which not only
to find the necessary funds for compensation but also within which to
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plan for implementation without having to deal with the interested, parties.
The next point to consider is the principle on which the interests
to be compensated are to be determined. The general principle advanced so
far is that an owner or user of land should have the right to secure a money
payment not less than the loss imposed on him in the public interest but
on the other hand not greater. It is for this reason, among others, that
compeasation for mere ownership or occupational rights is rejected except
for the transitional period. Although the principle of market value should
be adhered to there may be occasions on which that value is quite insufficient
to enable the dispossessed owner or occupier to purchase comparative property
elsewhere. Accordingly, it is recommended that in determining the value of
compensation the principle of equivalent reinstatement should be vigorously
supported. In the absence of agreement between the parties the compensation
committee should be able in its discretion to award compensation on the basis
of equivalent reinstatement.
In 1972 the report accompanying the Kampala Master Plan stated. that
the following principles should be applied. in determining compensation:-
1. No allowance should be made for the fact that acquisition
is compulsory.
2. The value should be for the existing use only. No allowance
should. be made for the development value of the site attribut-
able to either the presence or absence of planning proposals.
This is justified. as the development value is created. by the
public at large and not by the individual owner.
3. Value attributable to illegal buildings or illegal use of
land. should be ignored..
4. The increase in value caused. by planning proposals to the
remainder of a landowner's land should be deducted from
the compensation payable on the land. taken.
5. If subject to change, the existing use value should be that
on the day of the publication of the planning proposal
affecting the land.
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6	 The planning authority should. take the land. shovm for
compulsory aoquisition within 5 years of the publication
of the detailed plan for the area. After that period the
land, owner may chaflenge the scheme in the courts and.
have his land. released. from designation.
7. No compensation should be claimable by landowners who
feel that their land. is adversely affected by planning
proposals unless the land is designated in a detailed.
plan as subject to compulsory acquisition.
The compilers of the report saw the objects of these recommendations
as to discourage land. speculation at government expense or not to depress
the land. market and. cause widespread dissatisfaction by being totally in-
adequate. A number of points rise from these recommendation. The Urban
Authorities Act of 1961. and. similar legislation would. have to be amended
to conform with the spirit of the proposals. The former Act provides, inter
alia, that
"S.40 (1) Any person who is the owner of any land which is
injuriously affected by the execution of any works
shall, if he makes a claim within one year
of the date of completion of such works, be entitled
to recover as compensation from the council execut-
ing such works the amount by wnich the value of
such land has been diminished or the amount of any
damage suffered by such owner not amounting to a
d.imunition in value:.
(2) Where by the execution of any works mentioned in
subsection (1) of this section, any land affected
by such works is increased in value, the council
may, within one year of the date of completion of
such works, recover from the owner of such land the
amount of such increase."85
The recommendations do not deal with the situation where a landowner or user
may not have had. hiz land compulsorily acquired but because of the proximity
of the planning schemes and. projects proposed. to his land his developments
or use of the land. is adversely affected. It is aily fair that if the
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Council is td claim the increase in value of the neighbouring land. the
owner of such land. should claim compensation for the loss in value caused
by development proposals in the neighbouring land..
It is questionable whether the recommendation that people who develop
land. illegally or who are squatters on public, land should not be compensated.
is a just one. Although squatting and. unauthorised. development has been
identified with overcrowding, squalor, poverty and. slum conditions, in many
instances the situation is misunderstood. A squatter has been described. as
a. person who, being unable to find. accoLlmodation in the accepted and legal
way, appropriates a portion of land., usually owned. by the state of local
authority, for the purpose of building )himself a home. He need not necessarily
be poor or workless. In many squatter communities, normal, industrious,
law-abiding and even wealthy individuals can be found. 86 Some people have
made the argument that squatting is a zIecessary development of urbanization
and. the people who squat have a positive role to play in the urban areas.87
For instance, they provide cheap accommodation to a large portion of the
urban working population which might otherwise be shelterless. Loreover,
these people proceed. with their unplanned. development in the full awareness
of local authorities. It is therefore unjust that they should be deprived
of their property and. interest in land without fair compensation. 1.Vhile
it is. conceded that the value of their compensation should be less than that
payable to persons who have legal occupation, nevertheless they should be
entitled. to some compensation. It is proposed. that unless the squatter was
given notice at the time he started his illegal development he should., like
any other law-abi ding citizen, be entitled to compensation. In cases, where
the squatter has been on the land. for less than one year, he should. not be
entitled to compensation beyond the value of the materials actually brought
by him onto the land. Where he has lived on the land. for more than a year
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but less than, five years, the compensation for unexpired improvements should
be nominal and where he has exceeded five years, he should be treated just
like any other legitimate land.owner or occupier0 The onus of proving that
the squatter had. been given notice should be on the local authority disclaim-
ing liability for compensation. It is our view that the rule that such
persons will succeed only if they can prove that they are protected. by the
operation of the Limitations Act which puts the period of protection beyond
twelve years is unfair in the volatile communities of East Africa088
Lastly, the question whether a landowner or occupier who is refused.
planning permission should be entitled to compensation may be discussed..
Under the English Lavr, compensation is not on].y payable for the compulsory
purchase of land. but also for planning restrictions which either prevent
or hamper the development of land. or cause loss or damage or depreciation
in the value of the land.. Although the law which deals with this aspect
of planning in England is complicated and detailed and. it is not proposed
to examine it fully here, the relevant statutes divide developments and.
uses in land into two categoriese8
 The first category consists of develop-
ments and uses for which the owner or developer can claim compensation to
being x'efused planning permission or on being restricted to utilise the
development or use. The second category consistsof those for
which no compensation is paid inspite of the planning restrictions or re-
fusal of planning permission. For example, under the Town and Country
Planning Act 1971, Part VII of the Act deals with new developments for
which compensation is payable for planning restrictions and. Part VIJIof the
Act deals with other developments for which compensation is payable.
Schedule 8 of the Act gives various examples of development falling within
the existing use of land and. in respect of which special compensation rights
attach.
In East Afr-ica any new development to be undertaken by the owner or
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developer requires planning permission if it to be undertaken within a
90
planning area winch is subject to control.	 A new development is generally
defined as the carrying out of operations in, on, over or under the land,
or the making of a material change in the use of land. None of the East
African planning laws provide for the compensation of a person who is re-
fused such planning permission. A number of reasons may be advanced for
this omission in the East African law. Because there have been relatively
few private developers in the East African urban centres, the occasion has
not risen for the existence of so many disappointed would-be-developers to
justify such a provision. On the contrary, Governments and local authori-
ties have often complained about the lack of owners and. developers who are
willing to come forward and apply for planning permission. 91 Indeed, in
the majority of cases it has been public authorities encouraging and per-
suading individual owners and developers to invest into urban centres by
carrying out new developments. An analysis of cases both before and after
independence reveals that the overwhelming number of applicants were given
planning permission and the few whose applications were rejected. were given
grounds which did. not justify compensation. 92 Such grounds included lack
of capital on the part of some applicants showing that they would not have
developed the land in any event even if planning permission had. been granted
and the fact that the applications were in respect of zones in which such
new development or change of use would have been unauthorised by law. There
iS also the fact that most planning areas in East Africa can still claim
to possess more land to cater for any possible new development that may be
proposed by private citizens. Therefore, it is always easy for the planning
authority to excahnge the land. for which permission has been refused with
some other suitable land within its area.
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There may be instances when the refusal to grant permission or the
imposition of planning restrictions creates injustice in respect of the
applicant or land. occupier. 93
 However, in view of what has been said. the
remedy should not lie in compensation but in other methods. It is suggested
that the law should be reformed in such a way that the applicant who is
refused a planning permission or who is confronted with planning restrictions
should have a right of appeal to the Minister. Purther, it should be
obligatory on the Minister to order a public enquiry to determine whether
or not the planning permission should be granted and the Minister should
only determine the appeal on th findings of the public en quiry. 9
 As an
alternative, the land owner who is refused planning permission or who finds
that the planning restrictions imposed have made his land incapable of
reasonably beneficial use should be entitled to serve a purchase notice
on the planning authority. In this case, his land. and property or inter-
ests would be compensated as if the land had. been compulsorily acquired by
the local authority. Should the planning authority refuse to purchase his
interests, the applicant would be entitled to a right of appeal to the pro-
posed Compensation Committee and a further right of appeal would lie to the
Minister with the power to grant the planning permission originally applied
for. Unlike the appeal from the Compensation Committee which goes to a
judge of the High Court in respect of disagreement about the amount of com-
pensation, planning applications and purchase notices involve matters of
95policy and should therefore go to the L1inister on final appeal. 	 In
considering compensation issues it must be appreciated that East Africa
lacks the necessary financial resources required for development. Conse-
quently, it is proposed. that every effort should be made to encourage dis-
possessed persons to accept alternative and comparable lands, with, if need.
be, suns of money to balance out the exchanges and to pay removal expenses
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a well as &isturbanoe allowances. It should. be only when this kind, of corn-
pensation is unsuitable to the interested. party or when it leads to manifest
injustice that compensation in the form of money should. be  considered. as an
1ternative 
96
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CHAPTER:	 FIVE
SECTION I	 T! ADMINISTRATIVE ORGANS OF URBAN CENTRES
INTRODUCTION
In discussing urban planning and development, it is not sufficient
merely to examine the mechanics of the planning process and its consequences,
for the question of who initiates, approves and implements general and.
specific policies is equally important. 1
 Central and. local authorities
which are responsible for urban planning and development need to be con-
sid.ered. The structure, functions and powers of these organs are of great
interest in the understanding of the subject, for many urban-development
problems depen3. for solution on the efficiency and constructive collabora-
tion among the several agencies of planning and. development. It has been
said that specialisetion and integration are inseparable prerequisities
of effective ur'oan-developinent adzuiniztration. 2 Of similar importance
are the relationships between the different organs and. officials, the co-
ordination of their work and the evaluation of their effect on urban plann-
ing and. development. Often the lack of feasible policies or the non-im-
plementation of those in existence may depend. on the way these organs are
structured and. the maimer in which their officials function and sometimes
on lack of co-ord.ination and personnel.
In East Africa urban development projects must be considered in the
context of the national economic plan which is usually initiated, directed
and. co-ord.inated. by the departments of the central G-overninent. 3 On the
other hand, the initiation and formulation of urban development plans are
the responsibility of local authorities, planning committees and. in some
cases parastatal bodies. Any plan is only important in so far as its
approval and. implementation can be guaranteed and the planning agencies
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may be unlikely to proceed with their planning schemes unless they are
assured. that the proposals will be fu].filled0 By and large, the bur-
eaucratic machinery, particularly in the field of planning and. develop-
inent continues to depend largely on expatriate staff. 5
 Moreover, a number
of development projects currently being implemented in the region are
directed. and. administered. by persons employed through aid. programmes. Con-
sequently, a discussion of the administrative structures in East Africa
would. be incomplete without examining the role and. influence of expatriate
personnel who may not be provided. for in the specific laws of East Africa,
but whose practical presence may have far-reaching consequences0
It is also to be appreciated. that while many of the organs involved.
in the planning and development process are purely administrative and.
professional there are others which are mainly political. It is thus of
great benefit to understand the relationship between these two sets of organs
and to discover the influence one has over the other, particularly as the
latter often possess the ultimate power of decision. A recent comparative
study of the planning process has revealed. that,
"Public officials and. political leaders often dominate public-
service decision-making.... organised. grouos react to govern-
ment actions that affect them more frecuently than they gen-
erate pressures for specific policies and. programs. Communal
groups, such as religions and ethnic blocks, generate symbolic
and representative demands, - for example, for representation
in the bureaucracy - more frequently than instrumental policy
demands. Business elites seek favours from the bureaucracy
more commonly than they govern its behaviour (with some not-
able exceptions)6.
For these reasons, it is essential to study and analyse the structure and.
operation of the central and local authorities as well as the officials
who advise them and implement their urban planning and development policies.
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The uMer&tand.ing of the manner in wbLch these orana function and. the rela-
tionships between them becomes a necessay factor in the evaluation of pre-
sent trend.s of urban planning aM development and. in the assessment of
reformative proposals.
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PART I:
	
CENTRAL AUThORITIES
ThE NATIONAL PLANNING COMMISSION
In East Africa, urban planning and development is considered to be
part and parcel of the national development plans. Therefore the exanilna-
tion of the relevant authorities must take into account those who are
responsible for the national development plan. The basic policy currently
advocated by the East African Governments has its general strategies
ultimately approved by no lesser an authority than the Cabinet itself.
The function of the Cabinet is said by the respective constitutions to
be the formulation and implementation of Government policy. 7 This func-
tion is more specifically exercised by the National Planning Commission
which is a high-powered body representing the most important ministries
that are directly concerned with physical and economic planning. 8 Those
include Ministries of Planning and Economic Development, Regional Admin-
istrations and Finance or their equivalent. The Commission is a committee
of the Cabinet and is normally presided over by the Head of Government.
Apart from the senior ministers who represent their respective Ministries,
chief heads of Governmental departments are also invited to appear and
advise the Commission. Prior to the approval of the national development
plan by the Commission and the Cabinet, all Ministries and departments
are requested to submit proposals for development and the financial estimates
likely to be required for the implementation of the proposals. The proposals
are examined and debated by the members of the Commission. Departments which
are not represented on the Commission may be requested to send in representa-
tions. 9 Proposals which are approved will be included in the national develop-
ment plan. The plan is only in structure form and lays down general principles
of guidelines and thereafter it is published and referred to as the Five-
Year Development Plan. Consequently, individual Ministries are expected to
initiate and. develop policy plans relating to their own fields but in aocor-
dance with the guidelines prescribed, in the national development plan.
In the case of urban planning and. development, the Ministry concerned.
is that of Regional Administrations.' 0 This is the terminolo used. in
Uganda0 In Kenya it is known as the ministry of Housing arid Local Govern-
ment, while in Tanzania it is designated as the Ministry of Lands, surveys
and. Urban Development. These terminologies are liable to change from time
to time in the three countries and. indeed they have often changed because
the President has the power to designate ministries and. to remove one
departmental responsibility from one ministry to another. He may also divide
a department and. place its various functions under different Ministries.11
TH MINISTER:
The most important organ of the Ministry is the Minister himself. He
has the overafl responsibility of securing consistency and continuity as well
as control in the framing and. execution of national policies with respect to
the use, disposal and development of land. 12 In addition, he is empowered to
make regulations, to hear certain appeals and. to approve plans and. schemes
in relation to the planning and. development of urban centres. 13 There is
almost no single statute relating to land, land use and. planning and. develop-
hi.
ment in which there is no specific reference to the powers of the Minister.
A number of examples may he given to illustrate the extensive powers of
control vested in the Minister. Under the public land legislation, 15 the
Minister appoints members of Land, Committees, gives the controlling authority
of the land such directions as may be necessary for the exercise of its
powers, gives his consent to certain dispositions in public land and. may
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refer any dispute under the legislation to the High Court. Under the Town-
ships and. Llunicipalitiez legialations,16 the minister is empowered to de-.
dare locations as towns or municipalities and. to designate their boundaries;
he may nominate members to their respective councils and. may make rules for
such matters as the imposition of rates, the procedure for assessing the
rates and. the collection and refund or remission of rates from premises
in any township or municipality. In addition, he is empowered. to make rules
for such things as are necessary or desirable for the safety and well-being
of the inhabitants or for the good. rule and. government of any or every
wnsiiip • 17
Under the Town and Country Plann.ing 1e1ation ithe YinL9ter s'ay
exercise wide powers. 18 For example, he declares and, specifies boundaries
of planning areas on the recommendations of planning boards and, local
planning committees. He receives and approves specific plans and. schemes
prepared. for planning areas. He hears and. determines any representations
made by persons who object to such plans and. schemes. He may, as a result
of such representation, modify or revoke any proposals in the plan or
schema, as the case may be. Lastly, under the Land. Acquisition Act, the
Minister is empowered to declare what land. and interests therein are to
be compulsorily acquired for a public purpose • He makes regulations for
the acquisition and. compensation of the land.. But even when the lath is
not required. mnmediate].y for a public purpose the minister may authorize
any public officer to enter upon it and, survey, dig, bore into the sub-
soil, remove samples and do anything necessary in order to aecertain the
suitability of the land. for a public purpose. Prom the foregoing it can
be said that the Minister's duties and. powers include the maing of
regulations, the hearing of appeals, the giving of general and. specific
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directions azid. the approval of structure and. specific plans as well as
schemes.
In exercising these functions and. powers the Minister is not always
guided mereiy by the principles of planning and development • The Minister
is the chief representative of the G-overniuent in his Ministry and. he owes
his position to the political structure of the country. It foflows that
politics cannot be divorced. from planning and. development. 19
 "In a
democratic society", it has been said.," the will of the people must prevail
and. that vrill can onky be expressed. through the political medium in Parlia-
20
mont.'	 The physical planner must be guided by adequate political decisions
made at both a national and a local level, and, where such decisions are
lacking the planner may find. it impossible to function. He may initiate
and. formulate a plan but unless the Minister approves it nothing nay be
implemented. Hather has revealed a number of reports written and containing
sound. reconmend.ations on which Government took no decisions because of
their political implications. 21 It may be said., for example, that the
retention of mailo land, in Uganda, the attitude of the Tanzanian Government to
the Par es Salaazn current Master Plan prepared. by a Canadian firi:i, and. the
Kenya policies towards the Highlands estates since independence, have been
results of political considerations. In the case of Uganda there was the
fanatical belief in the institution of 1nailo land tenure by the Bagand.a
owners which the Government feared. might have led to political unrest if
the system was abolished,. In Tanzania, the Arusha Declaration and subse-
quent socialist policies have eniphasize& regional and. rural development
and. urban development has ceased. to demand a first priority in Governxaent
policies. In respect of Kenya, McAuslan has observed. that it is only
comparatively recently that there has been a genoral acceptance of the
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importance of land. law from the point of view of economic development, rather
than from the point of view of political power. "For much of Kenya's history,
the land. law implemented., or was oharacterised. by the policy o segregation,
the White Highlands and the Native Reserves with. the Asians congregated.
mainly in the less-desirable parts of the urban centres. Inevitably this led.
to constant political warfare over the land. both within arid, outside Kenya."22
Independence was demanded. and. fought for mainly because the Africans believed.
that the colonial set up had. deprived them of the best arable lands in the
colony. When independence was attained, the nationalist overnment felt
obliged. to deliver the land. to its supporters by an extensive system of
sub-division even though many planners and. economists a.vised that such. a
step would be ha.rmfuJ. to the economy of the country. But even when the
report of the experts is specifically commissioned, by the G-overnemt the
ultimate decision to adopt it will be taken at the political level. In 196l.
the Kenya Government invited. a United. Nations mission to investigate and.
make recoinxaend.ations on the housing policy of the country and. when the report
was submitted the Government' a comment was that it has given careful consid-
eration to the report and. welcomed it as containing a useful approach to the
housing problem facing the country on which a sound pz'ograinzae for develop-
ment could be based. "However," the comment went on, "two years have passed
since the mission conducted the survey and some of the data and premise on
whioli its recommendations were based. have since changed. Furthermore, the
experience gained in prosecuting the housing programme since independence
has brought to light some problems which were not identified. by the mission
during the survey." In the end. the Government concluded that while reference
would be made to a number of the significant reooinmend.ations in the report
its own Sessional Paper on the subject would have to be taken as authorita-
tive on the housing problems facing Kenya.23
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On the other hand, there have been important planning decisions taken
by the East African Governments on the political level which no planner could
have had a political mandate to take but which were essential for the proper
and efficient process of planning and development. In this category may be
mentioned the following::- The Uganda statutory Instrument no.135 of 1968
enabled the Government to acquire oompulsori2y such maio land. in private
ho]..d.ing as is required for public purposes. Hitherto, the Government's
powers were restricted. by the provisions of the 1900 Agreement between the
colonial power and. the Buganda Kingdom under which the Government could. only
acquire ten per cent of any one private mailo land holding for a public
purpose. The statutory instrument was at the time hailed by planners as a
political decision of immense importance and as a historical land mark in
planning. In Kenya, physical planning at national and. regional levels is
said. to have started in 1966 when the Government directed. that integrated
socio-economic development plans should be prepared by the Town Planning
Department of the Ministry of Lands and. Settlement in co-operation with
the Ministry of Economic Planning and Development • This was a decision
that could. only have been taken politicalay and at the highest level of
Government. Similarly, when Tanzania decided, to extinguish private land
ownership in order to advance socialist principles in planning and. develop-
mont the decision had. to be taken politioally.
Apart from controlling and directing land use and development, the
Minister is also concerned with. the costs involved. in providing the initial
services. He is also concerned, with whether legislative measures should. be
mandatory or permissive and. how much of the planning powers should. be
delegated and, to whom. All these questions need to be answered. at the
political level because planning and. development are not an ens). in themselves;
they must be related to the needs and. azpimtionz of the people. Planning
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must take into account the economic realities of the country and. it is the
Minister who is possessed. of the political power to determine these factors.
It has beenlDted. that planning involves a oo-orclinated exercise between
Ministries ansi departments of different disciplines.25
 It can also be
argued that it is the Minister who has the political acumen and. stature to
negotiate w ith and advocate for the policies before ministries and depart-
ments which are not directly responsible for planning but whose co-operation
is essential.
There are other important roles the Minister may be called upon to
fulfil. flanning policies and. decisions are intended. to affect the cominuni-
ties for which they are designed. There is always the possibility that some
of the people may misunderstand or oppose them, Consequently, there must be
Someone in the planning process whose function it is to explain the feasi-
bility and. purpose as well as the operation of those policies ansi decisions.
The person concerned must have an understanding of the political issues in-
volved. He must have the power of persuasion so that the policies and deci-
sions may receive general acceptance by the public. The objectives ansi con-
sequences of planning and. development schemes need to be advocated and ex-
plained in the ordinary language that people understand and. appreciate • The
Minister, as a politician, will have or ought to have the necessary qualifica-
tions in his daily contacts with the public ansi it is submitted that he may
be the best person, at any rate, on political grounds, for this vital role.
In addition, there is within his own ministry, departments and experts whose
opinions as to what should be done may differ in fundamental details, and.
it may be only through the political head of the Ministry that these differences
can be resolved. Thus, the Minister is not only a law-maker and director
in the planning process but in this context he may be regarded as co-ordinator
and. a public relations force in planning and development.26
Nelson Kasfir has stated. that there are at least two ways of looking
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at planning, namely, the scientific way which is characterised by ration-
ality and, the best choice in development, and the political way which is
chax'acterised. by the ability to make a choice between feasible choices.
Kasfir proceeds to illustrate his statement by a h37pothetical set of facts:
suppose the planner argues that development of industry by stimulating
private investors is the best "scientific" method of rapidly increasing
national inoome Everyone wants incomes to go up, but it is also impor-
tant to think about who will benefit from the increase. In most African
countries it is the farmers who pay the bulk of the taxes out of which the
government finances whatever development measures it takes. Thus, it
might be argued that it would. be better to develop agriculture rather than
take a chance on industry. It may be possible also to argue that the
industry should be developed on the understanding that a considerable
amount of its profits will go towards the payment of farmers. In either
case, the choice must be taken by the politician rather than the 'scientific'
planner. Of course, it is possible to argue that the planner may be as
qualified, if not more qualified to reach the same decision, as the minister.
To this argument Kasfir provides an answer,
"If politicians are left out of the planning process, then
appointed bureaucrats (who are often foreign experts) are
making the decisions instead. We might even say that where
elected leaders are not consulted, economic planners have
become the politicians I The more we accept the claims of
planners to be scientific - that is, to know what is 'best'
in a given situation - the more we permit them to control
politics."27
The danger that planning may be divorced from the realities of politics was
fully appreciated by a recent seminar on "The Role of Urban and Regional
Planning in National Development of East Africa" 28 when in its report it
recommended, inter alia, that plinning is essentially an instrument of
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government, ad for this reason planning machinery has to be fully oznesticated.
within the structure of government anSI that it should. not be a back-room
expert activity carried, out in isolation.
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CENTRAL PLANNING AIJTHOITIi:
During the colonial period, each East African territory had. a central
planning body normally called. the Town and. Country Planning Board. and estab-
lished under the Town and Country Planning Acts.29 The Board was charged.
with the overall responsibility for the planning and. control of development
in all the major and. minor urban centres of the region. The Boards were
main3, r concerned with ensuring that the towns, the municipalities, as well
as the trading centres of East .Africa, developed in orderly fashion. They
were principally concerned with the enforcement of health regulations,
segregation measures and of determining the size and. direction in which the
urban areas would develop. They were also concerned. with the beauty and
zoning of these areas. In most cases, the majority of the members of the
Board were not q,ualified. town planners even though the evidence available
suggests that they often consulted. professional planners in practice. The
Boards appear to have been dominated by medical officers, sanitary officers,
land. officers and, directors of public works • They nevertheless performed.
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such duties as are currently performed. by traditional planners. The im-
portance of the Boards in those days can be seen in the fact that their
meetings attracted various ministers of the colonial administrations in-
cJ,ud.ing the Governor himself who sat with them periodically in his official
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capacity.	 It can also be said. that the present layouts and. growth of
most of the East African towns are direct results of their decision and
work.32
However, because the boards were inainJ,y non-professional they neither
adopted master plans nor produced. any. Decisions were taken on problems as
they arose and. very little consideration was given to the future orderly
development of the towns. Occasionally, they would invite a planning expert
either from London or from some other British colony to go to East Africa
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and. make recommendations for their work. Commenting on the ljganda Town and.
Country Planning Board. of the 19303 and 4.Os, Kend.al]. conc].ud.es,
"The Board. lacked the advice of a trained, planner although
the various qualified. officials were consulted. from time to
time........ The absence of an overall plan created. a lack
of continuity and, ad. hoc decisions becaae the rule rather
than the exception..... There appears to have been little
real collaboration between the major departments of Govern-
ment in regard to overall planning policy. The records of
past minutes display wide divergence of opinion by members
with the chairman being cluite incapable of resolving them."33
At the beginning it was norma]. practice to send the board's proposed plane
to Indon for the approval of the Secretary of State for the Colonies.3
The inevitable delays that occurred d±d. not assist in the solution of the
planning problems identified. by the board members • With the enactment of
comprehensive Town and. Country Planning Legislation in the United Kingdom,
East Africa began to adopt the Englich planning system with its structure
and procedure, and. qualified. town planners were grad.ually brought onto the
membership of the boards. Kendall himself was the first of his qualifica-
tions and. experience to be appointed, in Uganda. it is proposed. to discuss
further the work of these early bodies in the planning and development of
the East African towns and. municipalities.
Since independence, the structures and. functions of central planning
organs in East Africa have been changed and. redefined in contrast to the
colonial situation. Moreover, the three countries have not always kept
the same terminology and. infrastructures and. therefore it may be more
rational to discuss these organs in respect of each country separately.
Whereas in Uganda, the Town and. Country Planning Board continues in its
semi-autonomous existence, being a corporate body with. distinct func-
tions and powers, in Kenya and. Tanzania the bodies which exercise simi-
lar functions and. powers are incorporated. Within the hierarchies of the
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ministries un1er which they operate.3
UDA:
Besides the Minister, the other authority which is primari]y con-
corned, with the formulation of general urban policies and. of giving direc-
tions 18 the Town and. Country Planning Board. The Board's composition,
functions and powers are prescribed. by the provisions of the Town and
Country Planning Act. The implementation of the general policies is the
responsibility of the Department of Town and. Regional Planning which is
part of the Ministry of Regional Administrations. The statutory functions
of this department include the giving of advice on afl matters of physical
planning to the Minister, the Town and Country Planning Board and. to local
planning committees. In addition, the department prepares town planning
schemes and, advises on their administrations. It also examines and. makes
recommendations on development applications for urban areas. The Regional
planning section of the department advises District Planning Committees
on regional economic planning and. assists them in the preparation of d,evel-
opinent projects to be included in the national Five Year Development Plans.
Under the Department of Town and. Regional Planning there are locally-
based but centrally- controlled. bodies known as District Teanis. 6 These
teams were established during the colonial period "to serve and preserve
"37the interests of the o olou.a]. admina.strations in the whole country.
When the country obtained independence the new Covermuent decided to
retain the teams to be used. in the translation and implementation of its
policies at the local level.38 The team consists of senior officers of
the various ministries of the Governmont who operate from the field. The
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concept of the District Team is that these officers who share local exper-
ineces should. meet frequently to discuss these experiences and. to design
strategies that will best implement Government policies. In this context,
a District Team is also a planning committee. It provides a forum for
co-operation and. co-ordination of policies at the district level. The
chairman of the team is the District commissioner who is a senior admin-
istrator in the Ministry of Regional Administration and the chief Govern-
mont representative in the District. He is the person who convenes and.
co-ordinates the work of the District Team0 Lukwaa has made a case study
of how the District team works. 39 Suppose that a planner responsible for
the implementation of his departmental policy in the district wishes
assistance from the District team. He will prepare a document laying down
the method. and technique to be used. from the professional approach. He
then introduces the document to the District Team and explains how it should
be implemented.. His proposals are discussed. by all the members of the
Team. In the end. the team will resolve that each member and. his assis-
tants should, when visiting the areas concerned. and. addressing public
rallies, propagate the ideas of implementation and. that they should explain
the benefits to the derived from the policy. Lukwaya found. that a number
of policies which had been treated. under this method had been successfully
iilement ed.
It is also part; of the functions of the District team to collect
and. evaluate the necessary information required for planning and develop-
ment. For example, land. surveyors and. geologists will be concerned with
the surveying of the land. and. evaluating the natural resources of the
district such as minerals and. the soil0 The Agriculturalists will be able
to give an estimate of the potential of the land for agricultural purposes.
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The District Ed.ucation Officer and the Labour officers will consider human
resources. The District Commissioner in collaboration with the Treasurer
of the Local administration will assess the financial resources of the
District. Lastly, it is the duty of the District Team to educate the pub-
lie about general Government policies and specific development projects
and to seek its support for them. Thus, the planning process in Uganda is
highly oentralised.
NYA:
Kenya's approach to planning and. development policies is one of de-
oentralization. 1 Below the Cabinet and. its planning and. development commit-
tees there is the Ministry of Economic Planning and. Development which
exercises the overall responsibility over the general and strategic policies
of planning and development. Thereafter, the country's planning and. devel'-
opment policy-making bodies are organised on a regional and. local basis.
At the Provincial level then is the Provincial Planning Committee consist-
ing of the Provincial Commissioner and all the officers at the provincial
level who are responsible for Agriculture, Medical services, Education,
Physical planning, engineering, co-operatives and. Trade; other departmental
heads within the Province may attend. the Provincial Development Committee
and. in any event they are expected to attend when matters related to their
duties are being discussed. The committee has a full, time secretary who
is responsible for the day-to-day work of the committee. In addition,
there is a Provincial Development Advisory Committee which consists of the
Provincial Commissioner as chairman, the Planning Officer, the secretary,
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all the other members of the Provincial Development Committee, all the mem-
bers of Parliament representing the Province and. two leading citizens nom-
mated, by the Provincial Commissioner in consultation with the Provincial
Development Coinxnittee.
At the District level there is the District Development Committee
consisting of the District commissioner as chairman, the Provincial Plann-
ing officer as secretary, the Provincial physical planner, the District
community Development Officer, Agricultural Officer, Medical Officer,
Education Officer, the District representative of the Ministry of Works,
Clerk of the local County Council, and. co-operative officer of the District;
other district heads of Department may attend. and. are expected. to attend
when matters related to their departments are being discussed.. Like the
Provincial one, the District Development Committee is also assisted. by an
Advisory Committee constituted. on the same basis as the Provincial Committee
but this time on the District level. The membership of the Advisory
Committee includes three members of the County Council (including the chair-
man of the Council), the chairman of LA.NfrU. for the District branch, and
two eminent citizens nininated from the area by the District Commissioner
in conaultat ion with the District Development Committee0
Nairobi and. Mombasa have their own Development Committees. These
are constituted. as follows:- The Permanent Secretary to the Ministry of
Local Govemnnent is the chairman with the Permanent Secretaries of the
Ministries of Finance, Economic Planning and Development, Education, Health,
Housing, Commerce and. Industry, Lands and. Settlement as members. The
District Commissioners of Nairobi and. Mombasa are also members of their
respective committees as well as Departmental heads of the Nairobi City
Council and. Moinbasa Municipal Council respectively. Other Permanent
Secretaries can also attend meetings of the two committees when matters
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relating to their ministries are being discussed. The functions of the
Development Committees are said. to be the oo-oHina.tion and stimulation
of development at the provincial and. local levels by involving in the
planning process not only Government officials but also the people through
their representatives.
The structure described above was only reoen]y established. Before
that the function of planning and. development was undertaken by the Depart-
ment of Town Planning which had. a Regional Planning section to cater for
provincial and. local interests on the same principles as the present system
operating in Ugand.a. The department continues to be responsible for the
preparation of physical plans and the implementation measures of develop-
ment policies. However, the current Five Year Development Plan states
that "the Department will decentralise its staff to form provincial Town
planning offices as soon as the main central planning work can be made
available." In addition the Department continues to advise all authori-
ties concerned with the progressive development of urban centres.3
TANZANIA:
It has been observed that in Kenya, decentralization was based on
the desire to involve public participation in planning and. development
through elected representatives while in Uganda the administrative struc-
ture was designed principally to bring and. interpret Government policy
measures to the people. In Tanzania, on the other hand it was "the pull
effect of Dar es Salaam aI other urban areas on rural population, the
increasing disparity in incoie distribution, and the failure to organize
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economically viable rural communities which prompted. the rethinking on the
total administrative framework and. on plan formulation and implementation."'
This resulted. in the creation of a Regional Economic Planning Division in
the Ministry of Economic Affairs arid. Development Planning.
At the ministerial level there is the Ministry of Economic Affairs
and Development Planning. One of its main functions is to advise the
National Economic Committee, - a cabinet committee - of which the President
is chairman. The Deparbment has regional and. local branches throughout
the Republic. At the centre there is the Ministry which co-ordinates the
activities of other ministries and parastatal bodies whose work is directly
concerned with planning and. development • The co-ordination is to be
achieved through direct contact with the Planning Units of the various
organs and. meetings with. voluntary agencies and. the private sector in the
planning process. The Ministry officials at regional and. local levels are
given specific duties to perform. They are expected. to use their initia-
tive in identifying potential areas of development. They refer all pro-
fessional matters which do not fafl within their competence to the Ministry
for advice and. guidance. They also assist in the compilation and. improve-
ment of regional and. local statistical data required for planning. They
act as chairmen of the Regional and Local Planning Committees which con-
sist of ministerial ansi parastatal representatives as wail as representatives
of voluntary organizations and. of co-operatives and. the private sector.45
The responsibility for implementing the planning and. development
policies as determined. by the above organs and the preparation of actual
plan& ansI schemes is vested in Area Planning Committees which are assisted.
ans). supervised by the Town Planning Division. The Division originated from
the colonial era. During the colonial period. the Covernor-in-counoil
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appointed. the Town. and. Country Plnnhig Control Board. under the Town and.
Country Planning Ordinanoe. 7 The Board was not only the source of p].ann-
ing powers but also the authority responsible for formulating specific
schemes for urban centres throughout the territory. The Ordinance had.
provisions to the effect that the Board could. delegate its powers to an
Area Planning Committee whenever it deemed. it necessary-. After indepen-
dence the ordinance was modified to make the Minister responsible for
physical planning policies and to exercise such other powers as had been
previously exercised by the Board. The function of preparing actual plan
schemes remained in the Area PlannIng Committees as assisted and. supervised.
by the Town Planning Division of the Ministry of Lands, Housing and Urban
Development. Besides the control of the development of urban areas the
Division assists in the Planning of Ujamaa Villages in. rural areas. The
current Five Year Development P la of Tanzania enumerates three basic
functions of the Town Planning Division as follows:-
(a) To ensure the orderly growth of urban centres assigned
high priority for development. This is envisaged. as
involving the provision of adequate economic infrastruc-
ture in urban areas, especially in Dar es zalaam and.
Arusha.
(b) To privide services in association with the Survey
Division for the physical planning and lay-out of
Ujamaa Villages in the rural areas.
(c) To link these two types of development by planning
for the growth of Urban-Ujariaa settlements in the
outlying parts of the towns.4.8
However, the organisation for the implementation of the national
Development Plan is structured. in such a way that sole responsibility vests
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in the MiEiStZ7 of Economic Affairs and Development Planning. This respon-
sibility is defined, as "formulating, directing and co-ordinating the over-
all social, economic and. financia]. policies of the country." In addItion
the Ministry- 18 responsible for co-ord.inating and. controUin the proper
time'y execution of the Plan. It was to facilitate the co-ordination of
development efforl at regional and., district and village levels that
development teams, known as Regional Development Committees, District
Development Committees and. Village Development Committees respectively,
were set up to supplement the work of and offer easy links between the
Ministry and. the various administrative units in the country.1'9
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PART B:
	
lOCAL AUTHORITIES
In the context of urban planning and. development Local Authorities
in East Africa may be divided. into three main groups.5° The first group
consists of urban authorities of the cities and. the big tovmz SUCh as
those of Nairobi, Dar es sa].aam, Kampala, ?Iombasa, Arusha, Kisumu and.
Jinja which exercise relatively wider powers of planning and, development
control in. areas under their jurisdiction. The structure and. functions
of this first group of authorities can be compared to those of an Eng-
lisli borough council on which they are historically modelled, though
the latter enjoys more autonomy and. powers than its counterpart in East
Africa. The second group may be said. to consist of authorities of the
smaller urban areas whose functions are Hmite& to such matters as the
cleaning of streets, control of markets, granting of licences and per-
mits and. generally to the implementation of specific Government schemes
and, projects. The third groupoøneiste of District Councils which are
in charge mainly of rural matters.51
Before discussing the role of Local Authorities in urban planning
and development it may be useful to examine briefly the theories about
and. the rationality of local government as applied to unitary and. highly
centralized states such as those of East Africa. Local Covernment, or
as it is known in Uganda, Local Administrations, is a term applied. to
authorities, bye-laws, rules and. regulations and. matters connected. there
with which govern and. control the activities of a given locality, which
is legally recognized. as forming an administrative unit which has a
separate identity from other such units, aD. of which are under the
ultimate authority and. jurisdiction of a central Crovernlaont of a Sovereign-
State. In federal states, the status, structure and. powers of a local
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administration, are jealously guarded., and are usually the subject of entrenched.
constitutional provisions. The need. for the federation is dictated, by
political and. economic factors rather than by any other considerations.
The component parts of the federal state may have agreed to join the fed-
eration for certain matters such as defence, external affairs and fiscal
and commercial regulations, but in al]. other matters and policies the
component parts may insist on maintaining a division, and. if need. be , a
52
unique local characterization of doing things.
In unitary states the need for Local government is justified on
different grounds. In his 'Representative Government," J.S. Mill said.,
The object of having a local representative is in order
that those who have any interest in common which they do
not share with the general body of their ccmtr mj
manage that joint interest by themselves."53
The following reasons may be similarly advanced to justify local C.overnment
(a) Local control of public affairs permits variation in
government according to the differences in needs of
local character and. circumstances.
(b) Each local, area has its own difficulties which are
peculiar to that area and. it is the local inhabi-
tants who know best how to tackle those difficulties -
hence the need to give them greater say in the
government of their area.
(o) Individuality of approach and. flexibility are
essential to the organization of any progressive
community and. too much centralization tends to
destroy local, initiative and, to stultify- pro-
gress.
(a) Central legislative and. administrative organs have
so much else to do that it would. be asidng a great
deal of them to discuss and. solve minor matters
such as the cleaning of towns, control of local
markets and. the lighting of streets. While these
organs should. be left to determine and. decide on
the overail policy, local authorities are the most
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.suitable to implement th details of the policy
with, if need be, the persuasion, guidance and control
of the relevant organs at the centre.
(e) Local government fosters civic consciousness thereby
contributing to the awareness each individual should
have of his responsibility towards the community.
(r) The raising of funds locally may encourage the develop-
ment of the area. if the local people know it is their
money they are spending. There may be the promotion
of local industries and. this may raise the atandard. of
living of the local inhabitants.
(g) Local Authorities are said. to maintain continuity of
policy since they are mainly concerned with administration
rather than with broad issues of political theories.
(li) Local Authorities enable the general public to feel a
more intimate contact with the Government. Officials
of local authorities are usually local men and women
who are primarily concerned with the needs of the
local people but who, in their concern for those needs,
have to have regular contacts with the officials at the
centre0 They are therefore the link between the Govern-
ment and the people.
(i) The characteristic impersonality of the bureaucracy
of a central Government is easily- avoided by having a
local authority. The local admiristrator who lives
with. and shares the same amenities as the local people
may be prompted, to act through sa].f-'preservation rather
than through duty, which is sometimes carried. on reluctantly
at the centre.
In contrast the following are given as the disadvantages of
local authorities:-
(1) Local authorites are regarded. as a hindrance to a systematic
planned economy and. to the process of nation-building which
is fashionable in the developing countries these days.
(2) With so many varied interests and. ideas pertaining to
local administrations, national resources of manpower
and. finance which should. be directed to one common
purpose of development are likely to be diversified
to the detriment of Government planning policies.
(3) Local government does not always attract the right kind.
of people. In many cases, councils are likeJ.y to be
dominated by smallcliques of local persons, not rarely
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with selfish motives in mind. This often results in
lack of active participation on the part of the local
inhabitants. For example, with the exception of some
important issue of local policy on which they are held,
local elections, where they are permitted., are characterised
by low polls, compared. to the national elections.
(4.) Largely as a result of the above factors there is more
i*conrpetence in local government than there is in the
central organs of Government. Consequently, there is
little actual planning and this may lead. to a great deal.
of financial expenditure and wastage on petty develop-
ment projects.
(5) It has also been suggested that officials in local
government are more easily corrupted than those in
contra]. Government • It is argued that since many
of these officials are local people, the temptation
to benefit their relations and friends or those from
whom they expect some sort of return by way of grati-
tude, is greater than at the nationallevel where the
officials do not often see or know the people they
are deciding for. Secondly, the remunerations which
are legitimately paid to local officials are so small
compared to those payable to national public officials
that chey are often supplemented through illegitimate
means 
.55
(6) Sometimes there has been so much active participation
in local government by national political leaders that
local issues have to be abandoned in favour of political
propaganda and advantage. Sometimes this may lead. to
political blackmail, nepotism and corruption.56
In examining the organs of local authorities which are involved in
the planning and. development process there should, be an attempt to discover
whether the system tends to encourage the advantages and. discourage the
disadvantages which have been enumerated above. In view of the fact that
central planning authorities in East Africa operate at a].]. levels from the
ministerial to the District level, there is very little that local authori-
ties contribute to the formulation of policies and. schemes for planning
and. development. Reasons may be given for this state of affairs.
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Looa]. Authorities in East Africa have been so politicised. that they
can be regarded. as mere extensions or agencies of the overniuent. 37
 FOr
instance, during the civilian ad.ininistration of Uganda, all the nominated.
councillors who formed. the majorities of all councils throughout the
country had, to be members of the Goverriment Party. 58 Before the mIlitary
	 /
coup d'etat in 1 97 1 , the ruling political party, the Uganda Peoples Con-
gross, had resolved to politicize not on:ly all the counciliors but also
all the permanent officials of the local authorities. 59 This would. have
meant that no one who did. not support the congress could have been elected.
or nominated as a counciilor or appointed as an official of aty 3.ce.].
authority. Although this policy was given as one of the eighteen reasons
for the coup d'etat when the military Government assumed. power it removed
all councillors from office and dismissed most of the permanent officials
of local authorities. The latter were replaced. with either military
officers or persons whose support and. sympathies were exhibited publicity
in favour of the military adininistration.60 No new councils have been
established since the military takeover and. all the functions previously
61performed. by councils continue to be performed. by the appointed officials.
Similarly, in both Kenya end. Tanzania Council membership tend.s to be
limited to the supporters of the ruling political parties, namely, K.A.N.U.
in Kenya and. T.A.N.U. in Mainland Taxi.zania.62 In the case of Zanzibar,
the local political party has, since the act of unification with
Tanganyika, tended. to be superceded. by the membership of the Revolutionary
Council and. its branches throughout the island. The views and. ideas of
these local political appointees arid, officials are ikely to be nothing more
than those of the nationa leaders of the political parties. When asked.
what the local council's urban and. rural development plans were for the
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Kigezi Local A.dministration, the then Secretary-General of the Council,
insisted, on answering every question by referring to the national proposals
of the Uganda People's Congress as expounded. by Dr. Obote, its President,
notwithstanding that the problems of planning and. development in Kigezi
on which the questions were directed were peculiar to that Distriot.
By statute, all local authorities in East Africa are placed. corn-
plete:Iy under the control of the Central (overninent.6 	 he
controls the election or appointment of their senior officials, the meeting
of local councils, the bye-laws that may be passed, and. in some cases, the
transactions that the authorities may decide to engage into • Apart from
appointment, the minister may discipline and dismiss offioial of local
authorities. The Minister may delegate some or all the powers of a Council
or local authority to some other official or public body. In some cases
the meetings of local authorities are regulated and. may be held only with
the approval of the minister. AU the standing orders and. regulations
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governing councils and. local officials must 'be approved by the minister.
There are occasions when the Minister or a person nominated by him is
entitled. to address councils at their regular meeting. In the last resort
the minister may take over from a local authority where be is satisfied
that it is unable to function either for lack of staff or facilities.
The functions, duties and. powers of local authorities are prescribed by
statute. The statute wiU usually begin with a general provision to the
effect that local authorities are to assist, in "the maintenance of law
and order and. the good government of the area." It will then enumerate
other functions and. duties under two categories, the details of which are
normally provided. in schedules to the Act. 68
 The first category will con-
sist of services, functions and. duties which a local authority is under
legal obligation to provide, perform or do, as the case may be. The second.
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category consists of services, functions and. powers which the local author-
ity nay provide, perform or exercise at its discretion and. with the consent
and. approval of the Minister.6
For the purposes of urban planning and. development the local author-
ities d.irect]y concerned. are the City Councils, Municipal Councils, Town
Councils and. Urban Authorities established under the various Acts of Parlia-
ment of the same names, respectively.70 Each of these councils nieeIfre-
quent]y to carry out its functions and duties and. will be divided into com-
mittees each responsible for one or several of such functions or duties.
For example, the Kampala City Council report of 1970 indicates that the
Council met at the end. of every month anti its functions were carried out
by 12 committees, namely, Administration, Appointments Board., Education,
1nanoe, General Purposes, Housing, Joint Plans, Lands, Liquor Licensing
Board., Public Health, Public Works anti Traffic Control. The 3oirit Plans 	 -
Committee was responsible for considering development plans for the city.
Its membership would. consist of representatives from Lands, Public Health,
l'ublic Works, Finance and. Traffic Control Committees together with the
permanent officials from appropriate departments. The task of the Joint
Plans Committee and. of the Council consisted mainly of approving the plann-
ing proposals submitted by the permanent officials of the council. 71
 The
Departments of the council were those headed respectively by the Town Clerk,
Chief Engineer, Supervisor of Public Works, Medical Officer, Sanitary
Officer, Treasurer and. Surveyor. Each of these departmentemploys varied.
numbers of professional and. semi_professionLpersonnel. The Council is c3J
thus the Planning Authority within the Kampala planning area and. it has
the responsibility of approving and. controlling all the building plans
subject to the comments of the Department of Town Planning and the approval
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of the Minister0 Though the Town Clerk's Department is mainly administra-
tive, under it are important sections such as the legal section whose
72functions inolud.e drafting and. enforcing council bye-laws and regulations.
The structure described here should apply to the cities and. to all
the major Towns in East Africa. flowever, because of lack of expert per-
sonriel and adequate financial provision only the three cities and the bigger
of the Towns like Mombasa, Jinja and Arusha have been capable of utilis-
ing the system more effectively.73 For the rest of the towns the planrii.ng
work is undertaken for them by the Department of Town Planning in each of
the respective countries. But even those authorities which are able to do
their own planning find, their plans and. decisions	 zubjeot to comments
anti final approval of the government Town Planning Department. It can be
said. therefore that in the majority of oases the main function of local
authorities in East Africa in urban planning and. development consists of
implementing plans, schemes and. projects already prepared or approved for
their areas.
COtJNCILLORS:
The problems that arise in the organisation of local Covernment may
be said to stem from the idea of combining the principles of democracy with
efficiency and. of ensuring that professional decisions about planning and
development are .fairly and. reasonably assessed. by the representatives of
the people. Most commentators on local Government in East Africa appear
to agree that there is inadequate democracy, that efficiency is lacking,
that professional decisions are few and far between and that in any event
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there are not any sufficiently qualified councillors to pass reasorable
judgment on such decisions. 7 During the colorial period, most of the
urban authorities had. a number of English-trained E uropean local govern-
ment officers either in executive or advisory capacity.75 The junior
officials of the councils may have lacked the necessary professional
qualifications and. experience but this did. not matter a great deal since
their decisions were subject to the evaluation and judgiaent of the quali-
fled. officers. Even when the councils came to be filled with nominated
or elected representatives the influence of the professional local govern-
ment officials remained considerable. For example the council committees
continued to be dominated by the salaried officials of the local authority,
and. on certain specified matters such as education and. finance the council
could not override the decisions or proposals of the permanent officials
without a reference being made to the relevant Minister or Department of
Government 76
With the coming of independence, a number of things happened. Most
of the permanent officials who were expatriate had their contracts term-
inated. or left of their own accord. With the exception of the cities and
the bigger tovns, the post-independence Government found themselves unable
to afford replacements. At the same tine, the inhabitants demanded and
got greater representation on their local counci]i. 	 The majority of the
new representatives had. neither the necessary educational qualifications
nor the experience to understand and perform all the duties prescribed
by the various Local Government Acts and. regulations. To make matters
more complicated the councils were given considerably more powers than
those exercised. by their counterparts during the colonial administration.8
The period following the granting of independence witnessed. a worsening
situation in local government administration throughout East Africa with
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perhaps the exception of the three councils that governed, the cities.
Commenting on the position in Uganda, Burke remarked. that lack of trans-.
port and. the ignorance of many of the councillors made it impractical
for many councils to be employed usefully,79 Writing on Kenya Hannigan
observed,
"changing times have not improved the position. Things
are very much in a state of flux so far as the field of
a&ministration is concerned....., the team ox'ganisation
seems to have broken down...... And finally there have
been some interference by counciflors in the work of
the local government ataff."80
The Institute of Development Stud.ies81 in Kenya hs noticed that presently
counoilors can override their professional staff even in the day-to--day
decisions where technical knowledge is likely to be more relevant than
general issues of policy. Where counoiflors are not familiar with the
language of council debates or where they have no grasp of procedure or
know].ed.ge of technical questions, one of two things may happen. A minority
of the councillors who are knowledgeable about these matters may have
disaproportionate influence, or the permanent officers of the local
authority who are invited to meetings to advise the Council on planning
matters may dominate the proceedings. 82 Commenting on the changes that
have taken place in Local G-overninent of Tanzania since independence,
Dryd.en states,
"But the attainment of a new legal status brought no
automatic improvement in the quality of local govern-
ment. If there was any change in performance, it was
in most cases a change for the worse. The deterioration
revealed itself mainly in frequent financial crises and
insolvency brought about by irresponsible decision-
making on the part of counoillors..... in the post-
independence era." 83
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In the quest for nation-building and. the survival of the ruling
political parties, loyalty to the party and. to the leaders was placed.
first in the qualifications for appointment or election to council posts.
The introduction of one political party system of government, de jure
in Tanzania and. de facto in Kenya and. Uganda, meant that only the sup-
porters of the one accepted. political party would. be
 nominated. or elected
to council and. council offices. 	 This practice became effective in
eliminating persons of different political persuasions from the adminis-
tration of local government even though there had been DO evidence that
their inclusion onto the counoils would have been disruptive of govarn-
ment business. Indeed, in a number of cases, members of opposition parties
had. previously proved. useful debaters and administrators in local govern-
ment.85 In some instances, the e1iination of opposition parties from
participating in local administrations resulted in the opposite of what
the Governments had. declared. to be their purpose. In areas where these
opposition parties had had considerable support the residents became sus-
picious of the new political moves and. tended to be imco-operative with
government agencies concerned. with planning and. development. 86
 Thus,
rather than uniI'ying, the new policy became divisive. Occasionally,
Counoiflora and. Council officials were nominated, and elected. not so much
f or what they could contribute to the work of the council but as a reward
for the services rendered. to the ruling political party or for removing
them from the national political scene where they might have proved an
embarrassment to the national lead.ers.8
Although the eleotor]. laws for the National Assemblies invari-
ably provided or eaucational standards and. proficiency in the language
of the National Assembly, this was not always the case with candidates
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for local government. 88 There were occasions when the appointed, or elected.
counciflors could neither write nor read the languages used in council
affairs. In such cases it is apparent that council minutes or agendas
previously circulated to members could not have been understood. Few
of these councillors apprehended the proceedings in council meetings.
Much of what has been said. here applied to most of the District councils
and the minor urban authorities. 8 The City Councils aM the bigger town
Authorities fared better in relative terms. Membership of these continued
to be drawn from the more educated class of the urban Institutions and.
organisations. In addition, senior administrators in the Covernment could
also be nominated to the Councils. 9° Moreover, most of them could afford
and. continued to rely on the services of expatriate professional planners
and. advisers. For instance, describing the administrative structure of
the Nairobi City Council, Hannigan observes,
"The administration is in the hands of about 100 highly
qualified professional officers, most of whom are
expatriates who were persuaded to stay for a. period of
tiine........ Although it has been partially successful
in recruiting African legal, medical and engineering
staff, will have to retain about thirty to forty expa±ri-
ates over the next few years. In contrast, education and.
social services have been almost entirely Africanised.
There has been little success in the field of finance and,
accounting where, even with a training scheme, oii)y three
Intermediate Accountants have been as yet trained."91
Hannigan was writing in 1966, but to-day the evidence suggests that Nairobi
has continued. to rely on the employment of expatriate staff in the form-
ulation and, implementation of its planning and development as evidenced
by the Proposal for the Investigation of Land-Buying Activities in Nairobi
Squatter settlement of Mathare Valley.92
 In the Proposal, the Director of
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the Nairobi Town Planning Section, an expatriate, wrote to the New York-
based International Legal Center, soliciting for research funds and. per-
sonne]. for the investigation and. recommendation in relation to the devel-'
opment control of the settlement. The research team was to be composed of
four expatriate senior officers and. three non-professional and. junior
African assistants. Similarly, writing on Tanzania, Dryd.en noted that
Urban Councils, being located in areas ofcommercial development, were
able to draw for their membership upon a body of councillors who were
better equipped. to undertake their role in the Local Government systen.
Moreover, the constitution of a town was devised also to include on its
membership certain senior officials of the Central Governiaent stationed
there, such as the District medical Officer and. the Chief Engineer of
the Public Works Department who had. equal voting rights with e1ecte
members. Dryd.en continues,
"The urban authorities enjoy other advantages. Being
main centres of population as well as for the develop-
ment of the country as a whole, they have for long been
able to count upon regular and. substantial financial
assistance from the central Government for the expan-
sion of their services."93
In the late 1960s both Kampala and. Jinja were able to finance the employ-
ment of expatriate planners as consultants in their planning and develop-
ment schemes. 9 Inspite of the healthy position with regard to profess-
ional personnel2 East African cities and. towns continue to lack exper-
ienced councilors. For example, between 1967 and. 1972 the composition
of the Kampala City Council changed four times and. during this period on1y
candidates who supported the Government party were appointed councillors.
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Bverytime the council changed. in membership none of the new-corners had had.
experience in the planning arid, development process even though they repre-
zented. various professions and. trades within the city. The same changes
9r
with the same results have been observed. elsewhere in East Africa, "
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PART C:	 THE FIACIAL POSITION OP LOCAL AUTHORITIES
One of the reasons why the East African Goverrmients insist on greater
control over local authorities is that the latter do not have sufficient
funds of their own and. have to be subsid.ised. from Covernment grants. Fur-
ther, because of the shortcomings in local government which have been
discussed., local authorities have been found to misuse public funds by
96
spending money on urtauthorised. projects.
	 In some cases they have failed.
to direct and. control the ways in which money shall be spent • In any
case most of the local authorities lack experienced. and. sufficient numbers
of personnel to raise and. plan for the use of moneys that may be obtained.
looa]iy.
To-day, local authorities spend. considerable amounts of public
moneys for providing public facilities and. services and. for performing
their duties. Before the advent of the oolonial administration, taxation
by traditional rulers and. chiefs was well knovm. In Acholi, for instance,
it was obligatory on every successful hunter to give the Ruot (chief) the
hind. leg of an animal speared. to death by the hunter. In the case of a
trapped. animal, the hunter gave the front leg as a form of tax0 In the
kingdom districts, the King was always entitled. to various forms of tax
payable by his subjects. Moreover, he might be entitled to appropriate
a certain amount of goods or a sufficient number of cattle to assist
those of his subjects who might have suffered a misfortune0 In many
other areas, grain, food stuffs, goats and. cattle were given to the
rulers or chiefs as forms of tax. The rulers d.id. not always consume or
use these goods and animals personally. Persons who carried out civic
duties, such as rain-makers, warriors, dramatists and. chiefs were paid.
for their services, and. the taxes provided the funds front which the
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payments would.,be made. Compensation for injury or damage done to other
tribes or loss in persons and. property might be undertaken. Al]. this
'amounted. to expenditure by the traditional administrations. 97
 This his-
torical note has been found. necessary because it is sometimes said. that
one of the reasons why local government in Africa has failed. is because
traditional custom did not recoginse civic duties in the same way- as
they are understood. to-day.
The coming of the Europeans brouglitwith it the introduction of
currency. 98 The functions of local government increased the possibility
of greater expend.iture and. therefore a greater demand for taxation. At
the beginning a few people could afford to obtain the necessary money.
Those who could not were obliged. to work on Government development pro-
jects and. their labour was regarded. as a substitute for tax. Some of
the administrators and the chiefs who were responsible for operating the
system abused it so that what had. originally begun as an excellent idea
of substituted tax came to be converted into forced labour for the henefit
of a few.99
 One consequence of the abuse was that many people began to
identify the payment of tax or the doing of unpaid labour in exchange as
an example of oppression instead of a desirable system that was intended
to benefit the community as a whole. 	 art from the infirm and. the old
every adult male was liable to pay tax whether or not he had. any income.
It was inevitable therefore that those who had. no money had to work on
public development projects. As late as 1938, the Native Administration
Tax Ordinance of Uganda provided that those who could not afford to pay
100
tax in cash had. to do unpaid. labour.	 Gradually, people 'began to be
educated and through the jntroduction of cash crops, paid. labour, and. the
liberalising influence of the iuissionariea,taxation in money replaced.
the much abused system of taxation in labour.101
The levying and. collection of local taxes has continued to be the
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roaponsibility of local authorities0 102
 However, because of the hostile
attitud.e of the people to the levying and. collection of tax and. the in-
efficiency of local government authorities, local expenditure on develop-
ment and. public services is always greater than the revenues actually
raised.. 103 Moreover, this expenditure has continued. to grow from year
to year when in some cases the collection of local taxes has fallen below
the estimates. In the case of Uganda, for example, in 194.0 no local
administration spent morethan she. 114.0,0001=. By 1956, no local adminis-
tration was spending less than that figure. To-day most Local Ad.ministra-
tions present annual financial estimates of expenditure in terms of several
millions of hifli	 104. Sources of Local Authorities' revenue incInd.e
the foflovdng:- graduated. tax, rates and. rents, market dues, fees, fines
interests on investments, if any, loyalties, donations, contributions and.
endowments, reimbursements and such other sources as the Minister may
approve. 10
 Additionally, there is a Block Grazit from the Consolidated.
Fund. and such other grants as Parliament may approve.106 For many of
the local authorities it is the latter source which makes the greatest
contribution to their revenues. An internal aud.itoi' reporting on the
accounts of Chuuya District Council in Tanzania in 1 965 wrote,
"Financial instability is worse than ever. Only 4.5%
of the total revenue estimate had been collected up
to the end of July 1965. Bank overdraft has existed
since April with large sums charged monthly as inter-
est ."107
He also noted that the reasons for this instability were the lack of
effective control, the quality of local authority's employees and. the
lack of adequate finance to improve and expand. financial services.
About the same time it was discovered. that local authorities in Mbeya
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and. Nachingua had made unauthorised. expenditures to a total of she. 30,000/=.
In Uganda, the Auditor General discovered that the local Administration of
Mengo had. spent over three million shillings which could. not be explained
in terms of authorised. functions and activities.106 In Januaiy 1965, the
Kenya Minister warned the Kakamega District Council that unless it put its
affairs in order he would dismiss all the Counoilors and. replace them
by a commission. In March the same warning was repeated to Masa1cU. County
Council and in the sane month the Minister stated that the reasons why
County Council finances were appalling were "failure to collect graduated
personal tax, inefficient accounting procedure and. wasteful expenditure."
This state of offairs can be exemplified, by the fact that In Machakos, in
1961, out of 108,000 registered. ratepayers only 15,000 paid. rates and. in
1962 only 1 7% of the estimated target was realised while in 1961g. the sit-
uation improved, to 14%. In Masalcu the 196z. estimate revenue from the taxes
was £205,000 of which only £113,000 was collected anti in Kakamega, out of
an estimated. £176,000 only £78,000 had. been collected by November 1964..109
In urban centres two main factors have been said. to determine the
yield of income from rates The value of 'the land. and. the investments
thereon and the percentage of rate of tax fixed for 	 that value.110
To a great extent the yield. will depend. on how frequently the land. is
revalued0 In Kenya, the taxation of wealth by urban authorities is based
111
on the system of unimproved site value. 	 The intention is to tax only
the value of the land without taxing any investments or improvements on.
it, such as buildings0 The rationale for this system is the taxation, of
an increment in the value of land. without any economic disincentives
being created.. The concept is that the supply of land. is fixed and. the
inorease in its value is due to no effort of the landowner. Furthermore
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if the laM is taxed, the landowners are forced to make productive use of
the land so as to have income to meet tax liability. One of the attrac-
tions of the unimproved site value system of rates is that in a develop-
ing countiy and. especially in expanding urban centres laM values are
supposed to increase rapidly aM make rates a highly elastic source of
revenue. However, this has not been the experience in Kenya where the
general growth of rates has been rather static and. in some cases on the
debit side. The reason for this can be said. to be lack of regular reval-
uations of the laM. The valuation of total land for tax purposes was
done between 1957 and. 1 959 aM these values were used in 1959 And. al-
though legally there should have been a revaluation every five years
none was started until 1969.112 By September 1970 Mombasa was still
using the 1959 Valuations and. had not contemplated any revaluations. The
difficulty faced by all the urban authorities in this respect is lack
of manpower. Similar or longer delays in revaluation of urban land and
properties may be witnessed almost tm.tformly throughout the East African
urban authorities.
On the other hand, whereas the Covermnents have tended to reduce the
functions and. duties of District Councils the reverse is true of urban
and municipal councils. 113
 This has resulted in the expenditures of inun-
icipalities outpacing their revenue in growth and. the further deteriora-
tion of their financial position. For exanple, between 1961. and. 1965 the
Kenya urban and municipal authorities showed significant surpluses in
their total budgets. Between 1967 and 1968 with increased. populations
and newly acquired responsibilities revenue and. expenditure were generally
about even, but since then they have shown persistent deficits. Since
local authorities must finance their deficits from their savings or reserve
accounts, the effect has been not only the reduction in reserve accounts
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but also their inability to finance further capital expansion from inter-
f11_
nal resources.	 Although it is stipulated. in the current Five Year
Development Plan that urban and. municipal authorities in Kenya win have
no alternative but to make vigorous efforts to increase local revenue
from existing resources and. also the seek new ones, there is little doubt
that there will be pressure on the Government to provide the extra money
required. Between 196l. and. 1969 the Kenya Governments' direct Crants
to local authorities increased. by 885 but the high percentage growth
remains inadequate0 115 Thus, for financial reasons too the East
Governments cannot afford to let local authorities run their own affairs
without effective direction and. control from the centre. Coupled. with
shortage of finance there is also the problem of lack of professional and
qualified. personnel0 For the most part the urban authorities have had to
rely on administrators and. expatriate staff who are not necessarily the
right kind, of people to plan and administer their service and. development
schemes and. projects. The role and. influence of these planners adininis-
trators and. expatriates are examined in the next section of this chapter.
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SECTION II:	 THE PLAiNEflS
A great deal of what may be planned and developed depends on the
advice of professional planners arid permanent administrators employed
by the departments concerned with planning and. development issues and.
policies. We have seen that the composition of planning and development
bodies whether nationaL, regional or local is constituted in such a
manner as to include heads and. senior representatiVes of the depart-
ments and. institutions concerned. The inclusion is based mainly on the
professional and. administrative experiences of such heads and represent-
atives. It can be said. therefore that all the urban planning and develop-
mnent proposals and schemes currently implemented and. considered in East
Ifrica were originally initiated. by this group of people and. they continue
to be translated into action and implemented. by the same people notwith-
standing that the ultimate legal and political responsibility for them
rests with the Iinister and the elected or nominated, local councils.11
Consequently, an understanding of the planning process must take into
acoouzt the nature and role of this category of planners.
PART A:	 LOCAL PLAI']NERS
The East African Statistics Department has revealed an acute short-
age of manpower, particularly in the professional disciplines of engineering,
surveying and. law 0 1'7
 Other research findings and. development studies
undertaken by different disciplines both publicly and. privately have come
to the same conclusion0 8 Various reasons have been given for this short-
age0 During the colonial period, technical education was limited to the
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indigenous students who were designed to assist expatriate professional
staff loaned to the territories for planning and. development purposeze
The policy was to produce what were technically known as sub-professional
local officers in such fields as education, mea.icine, forestrr and, admin-
istration. The colonial government was able to draw on its home manpower
resources for any major tasks of planning and. development. The sub-
professional local personnel could. be used. as assistants in gathering
data, atIniin4strative duties, inspectors of smaller projects, assistant
draught smen, sanitary engineers and. interpreters.
Before independence, most of the East African sub-professional group
in planning arid, development were trained. at iU-euipped and. inadequately
staffed technical institutions like the Kyainbogo technical college in
Kampa].a0 1'9 Although the curriculum of such places included the usual
subjects like Mathematics, Surveying, Land engineering, Road construction
and. Maintenance, urban planning, water supply and civil engineering,
evidence suggests that not enough was taught or acquired to equip the
students with qualifications and experiences that would be necessaiy for
the post-independence tasks of planning and. development. On several
occasions students either staged. strikes or abandoned. the courses on
realisation that they were getting inferior training.l2O Those who man-
aged, to complete the training found. that their qualifications and diplomas
had. no international recognition or acceptance. For example, those who
went to countries like Britain for further studies found. that their dip-
lomas in engineering and surveying were ignored by the institutions of
their choice and. they had to start from the beginning just like their
121British counterparts who had. just completed school education. 	 A small
number of those who went to overseas institutions managed. to graduate in
planning and development subjects and. returned to work with and. understudy
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the expatriat,e planners aid administrators • One of the reasons for going
abroad to do further studies was to enable the candidate to enter into a
form of apprenticeship with established engineering firms and. local plann-
ing departments, say, in the United Kingdom. The candidate acquired cer-
tain skills and. techniques which mad.e him a qualified planner as far as
his profession in the United Kingdom was concerned. However, this did
tot necessarily mean that those skills and. techniques were relevant to
the conditions and circumstances of East Africa. Be that as it may, on
completion of his training and. apprenticeship he was recalled and. given
an important role to play in the planning and development of his countzy.
It was not until the establishment of the Nairobi Institute of Engineering
within the University of East Africa, as it then was, that training in this
field at an international and. professional level of recognition came to
be well founded in East Africa.122
The majority of the qualifiers from the local institutions came
to be employed as assistant technicians mainly to do tasks of a routine
nature. 23
 Those of them who showed considerable ability through field
experiences were placed in charge of small planning areas within the
oountxy. A few lucky ones joined the ones who had gone and returned
from abroad to head important policy and. administrative sections in the
relevant departments0 With the coining of independence two things happened..
'irstiy, the few local experts and. planners were called upon to leave their
professional careers and become either politicians or civil servants of the
administrative class. Engineers became Ministers, Permanent Secretaries
or regional chief engineers and. many members of the professional classes
were taken on to assist the new nationalist Governments, not in planning
but in the administration of the new sovereign state.1 	 In a number of
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instances, the local planner ceased. to be the professional technician and.
became part and. parcel of the policy-making machine of the state. This
was one of the reasons why it was found necessary to recruit more ex-
patriate staff to replace some of the local personnel who had. been absorbed
in the public administration. Secondly, as most of the local planners
and. administrators in senior posts had. been trained. overseas arid, perhaps,
not unnaturally, had. a high regard. for the educational institutions where
they trained, they found it inadvisable to entrust the task of planning
to locally trained. personnel or to local planners Who had not had. the
privilege of going to the same institutions as themselves. 125 Now that
they were the policy-makers and. the decision-makers in recruitment affairs
they were able to take advantage of their new role in visiting the coun-
tries from which they obtained their education, in order to invite former
associateS and teachers to advise them on planning and development matters
relating to their d.epartments0 Sometimes, the faith in the invitees was
so paramount that it was not deemed necessary to pair them with or give
them the assistance of local planners w'no had, continued. to work in the
126
field.
There was another factor that tended. to reduce the participation
of local planners. The generation which took over after independence was
less educated and certainly possessed less graduates in the administration
127
than the generation that has emerged. since independence.	 The indepen-
dence generation saw or imagined. that, since the post-independence genera
tion was more educated. and perhaps more professional]y - oriented, it would,
if given the chance, replace the old administrators and any plannIng
credit given to the latter would accelerate the coming of the replacement.
It was better therefore that' persons who had no designs on the established
posts, that is, the expatriates, should be lured, to do the planning rather
128than the "an?bitlous, academic youngrren of the new generation." 	 The
members of the new generation found it difficult to be employed in depart-
ments doing the functions for which they had been trained. Many graduates
and professional young people fQund the situation so intolerable and
frustrating that they sought other employment prospects in private indus-
try, private practice, international organisations operating in the region
and the universities. A nu'nber of them returned abroad, not to study but
to work. 129 The shortage of manpower was thus worsened by a "brain-drain"
from East Africa to international institutions and to countries of the
developed world. Another factor that tended to increase this movement
was the realisation by a number of these graduates that having acquired
technical skills in the developed countries the chances of putting them to
use in their own countries were practically nil for lack of resources and
equipment. 13° The rivalry and disillusionments were not confined to sin-
gle departments. Por example, the Report presented to the Addis Ababa
conference on Aspects of Development Planning in Africa showed that
rivalries between Government Ministries on the degree of departmental
autonomy made it difficult to co-ordinate plans.131
Moreover, since the number of local experts who are involved in
planning and development is relatively small, they are often called upon
to do jobs whichLlittle connection with the specializations for which they -cVQ-
were trained or originally hired. They may have to accompany Ministers to
overseas international conferences, be appointed chairmen of parastatal
corporations, and in some cases become accredited diplomats. 132 In 1971,
Uganda had 30 urban planning areas and although a substantial number of
these are either too poor or too small to afford qualified planners of their
own, the number of planners for the whole country is still very small.133
In that year there were only 22 people trained or engaged in planning.
Of these only 11 were professional
planners 0
 Of the 11 planners, two were employed otherwise than as planners
and. one was overseas doing a higher degree in planning. Of the total 17
actually working in planning, 11 were expatriates and. of the remaining 6
Ugandans only one had. had more than a short course in plannIng. It was
estimated. at the tine that Uganda needed about 40 qualified. planners.
After the coup d.'etat most of the expatriate planners left the country so
that the situation now is worse thant it was in 1970. In Kenya, urban
planning work is organised on the basis of one Town Planning Officer for
each Province.134 However, the size of some of the Provinces is tremen-
dous. Por example, in Rift Valley Province alone the Town Planning Officer
has the responsibility for some 200 centres scattered over a vast
terxtory of some 50,000 square miles. He has to travel to all these
places when road. transportation is most inadequate in many of the areas to
be visited.. Occasionally, he has had. to get the assistance of the Kenya
Police Air Wing to fly to planning areas and. perhaps this may not be the
most suitable way of carrying on physical planning. In 1 970 , the planning
of Nairobi, the largest city in East Africa, was the responsibility of a
staff which included no more than 4 qualified. town pianners. 13 But as
one of those four has observed, their work consisted of more than the
actual formulation of plans for the city. They had to give written and.
verbal advice to Ministries, the Commissioner of Lands and. Local Authori-
ties.136 It has been said. that the Department of Town Planning in Kenya
deals with about six hundred letters every month dealing with technical
matters. Emphasising the problem of shortage of manpower Ohas has said,
"The gratest obstacle to the satisfactory development of
our service centres is not the production of good. devel-
opment plans, but in the inadequacies of implementation.
The satisfactory development of towns depends about 10%
on a good. plan and. 9C on the quality of the day to day
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administrative procedures and. decision-taking required.
for its implementation. In Kenya the actual planning
process is centralized. under the Town Planning Department
but implementation is the concern of a multitude of
developing agencies. A strong local authority can
handle this situation but many of our local authorities
have no qualified. staff and. the qualities of control
and advice leaves much to be desired."137
The Tanzanian experience is similarly disturbing. A Canadian team which
prepared. the latest Master Plan for Dar es salaam observed,
"Town Planning administration and. development control
is carried. out by the Planning Section of the City
Engineer's Department, with the Town Planning Divi-
sion of the Ministry of Lands, Settlement and. Water
Development acting in an advisory capacity.......0.
In practice the Town Planning Division of the Ministry
of Lands has to bear a large portion of the City's
development control work due largely to staff short-
ages."138
Because of these shortages there is r proper enforcement system with the
result, that illegal development, particularly squatter housing, occurs
ofl a grand. scale and "blatantly along major routes.""39
Apart from the shortages, there is the professional orientation of
the local planners who are in actual practice. Most of the leading policy
makers and. physical planners were trained, in the West or Western - founded.
institutions and, not unriaturafly, the planning attitudes and. styles of
the West have tended to dominate and characterise their East African plann-
14.0ing objectives and results. 	 For instance, Colin Leys has observed.
that hitherto university education in Africa has been largely indifferent
to the problems of development and that more seriously for the long run,
this may be the result of the pred.ominaxiently Western training of the
local staff who have been succeeding expatriate staff and their heavy pro-
14.1fessional orientation towards the West, with scholarship.	 Indigenous
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planners have yet to consider the relevancy and practical nature of their
"home" grown plans for they still tend to regard. any planning ideas from
the West as being the most aoceptable.1	 We have seen that engineers
feel uncomfortable in designing roads that do not meet the standards in
use in the countries from which they obtained their training. 13
 At a
planning conference held in kampala recently, the then chief Engineer of
the City delivered a shortpaper on some aesthetic aspects of town design
in which he said.,
"Those of us who have travelled a good deal abroad know
how the impression of a place and of a people largely
depends on the beauty or otherciae of the cities and.
the buildings and the bridges in the cities.... Having
spent some years now as Kampala's City Engineer I am
particularly concerned with what form this city will
take in years to come....0. Beauty in architectural
design and Town Planning can be found in many an old.
and charming English village...0, the designers of
these villages......1, by a. lively sense of fitness
and. purpose and. the use of pleasant local materials
produce a result that is often a positive beauty in
the whole grouping. Uganda architects may well learn
from these villages."f 44
While the City Engineer may be commended. for preferring the use of
local materials the rest of his statement conspicuously omitted any pro-
posals for the alleviation of the planning problems of Kampala none of
which he mentioned in his paper. It may be that the narrowness of his
paper confined him to making the observations extracted. above or it may
be that he genuinely believes that the architectural design of Kampala
should be modelled on that of an old English village to produce the
beauty he describes0 Be that as it may, it can be contended. that local
planners are often influenced by the planning practices of the countries
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in which they received, their professional training and. that they are some-
times oblivious to local conditions and. circumstances of their planning
areas. Fortunately, there is a growing number of those who have begun
to think in terms of local needs and circumstances. Thus, Johnstone
Mathiox'a has made the appeal that,
"Whatever approach we take we must remind ourselves
that nothing could. be more undesirable or unfortunate
than an acceptance of a policy of .keeping up with stern
planning ideals, with stereotypes derived from inter-
national patterns of architecture and. civil design,
quite inappropriate climatically and ethnically to
the needs of our particular society."145
It is hoped. that as more irmtitutions of learning are established locally
and. research or planning and development problems undertaken by local
scholars there will be a greater awareness of the zpecial:bca]. conditions
and circumstances and that the subsequent plans and schemes will cater
specially for local needs.
One of the allegations often made against local planners and. admin-
istrators is the tendency on their part to be influenced by issues of
tribalism and. nepotism when making planning decisions intended to effect
the whole community. 1	The East African countries like most other
countries of the developing world suffer from acute poverty. Whenever
a person acquires a position of responsibility and. the power to decide
who shall benefit under a particular project, the temptation to select
those of his tribe or family becomes great. V/hile many will overcome
the temptation there are others who fall victims to it. There have been
numerous public inquiries held. in East Africa to investigate allegations
of tribalism and. repotism. 17 the Allen Commission Report in the affairs
of the Kampala City Council considered many allegations of tribalism
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and nepotism in all the departments and. found that a substantial number
118
of them had, been proved. 	 Two typical examples from the Report may
be given. When the Senior Legal Adviser in the Town Clerk's Department
retired the Town Clerk refused to advertise the post because he wanted
an appointee of his own choioe. 19
 While he was negotiating for the
appointment of his candidate he temporarily filled, the post with one
:individ,ual who had been struck off from the roil of advocates. It was
alleged that the Town Clerk tried, his best to get his own candidate
appointed by the Minister. The oand.idae was a fellow tribesman and a
relative. The commission concluded that although the Town Clerk was
apparently acting legally there was some evidence of nepotism and tn-
balism0 The Commission recommended. that the acting legal adviser who
had. been struck off the roil of advocates should be removed forthwith
and the post be advertised. The second example comes from the City
Engineer's Department. A complaint was made against the City Engineer
that he was retaining unqualified people in his department simply because
they were either his friends or because he did. not want junior officers
to be promoted "for reasons best known to himself." An instance of this
was given as the circumstances surrounding the retention of the Building
Engineer of the Department. This engineer had. been retired compulsorily
by a G-overnment directive. However, the City Engineer renewed his con-
tract in contravention of the directive and the Commission found, that
part of the complaint had. been substantiated.
Another serious problem is that of corruption. In reference to
the Allen commission, the following instances of corruption were found
to have been proved: In July, 1967, the District Health Inspector was
instructed by the Chief Health Inspector to sanction the issuing of a
liquor licence to Kijjasnbu Bar even though there were still supposed.
to be outstanding health requirements, especially concerning toilets,
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to be dealt with before it could be isued.. 5 The Chief Health Inspector
acted on the natter during a weekend Rhen the inspector in whose area the
bar was situated was attending a conference in Mbale. In fact there was
evidence that the latter was opposed to the issuing of a licence before
the hygienic conditions of the premises were satisfactory0 It was fur-
ther noted that before the order to issue the licence, the proprietor of
the bar had. spent some considerable time alone with the Chief Health In-
spector. The Commission observed that the Chief Health Inspector had
shown special and. unusual interest in licensing a bar which should not
have been licensed and. that it was difficult to avoid the strong suspic-
ion that the Inspector had. been influenced by the proprietor of the bar.
The Inspector had. also shown similar unusual interest in the licensing of
two other bars, the proprietors of which he personally knew. It was also
alleged that the Town Clerk had. taken and. used Council materials and.
eqtiipment as well as the employees of the Council on his private house
at Plot 2-li. Semawata Road, Ntinda, without paying for them at all. The
total loss suffered. by the Council amounted. to shs.f 2,512/70. It was not
until the City Treasurer handed. the case to an advocate acting on behalf
of the Council that the Town Clerk admitted liability. The Commission then
recommended that
"In future, Council officers should not be permitted to
make use of council materials and manpower since it leads
to inisunderstand.ings and suspicions of this sort and
senior officers might well take advantage of their pos-
itions and either refuse to pay or delay unnecessarily
long in so doing (as was done in this case)."151
After reviewing all the allegations and. all the aspects of the Council's
activities the Commission concluded,
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"Finally, we are of the opinion that the evidence
ad.duced before us has clearly indicated, that the
Kampala City Council has been a very sick organisation
for sometime past. The employees had many grievances
which were either ignored. or dealt with inadequately.
There has been an almost complete lack of proper per-
sonnel management which, to a large extent, was due to
a failure of contact and. communication between senior
officers and their subordinates, and. this situation must
now be rectified.. The standard of administration, at the
top was very low and this resulted in considerable ineff-
iciency and. slackness at all levels0
Instead of setting a high standard of integrity and
industry for their subordinates, some senior officers were
weak, inefficient, dishonest and lazy and there were
extremely strong indications of corruption in some areas...
We feel that what the City now needs is in the nature of
a blood transfusion, that is an injection of new people
and. personalties in the higher echolcns. These new
officers should be very carefully selected for their
known ability and. integrity."152
It has also been discovered that local planners and administrators spend
considerable time on their own businesses when they should. be performing
the duties for which they were hired. 153
 This is particularly noticeable
in respect of the more senior officers and. heads of departments who are
subject to little or no supervision. 1
	The disturbing element of this
practice is that quite often the private business is directly or in-
directly connected. with. public functions and duties which those officers
are supposed to perform. Thus, engineers and planners may own and
administer private business which are concerned with construction and.
building. At the same time it may be these same officials who have the
power to approve construction schemes and. building projects as well as
to grant or refuse licences to applicants. Housing officers may buy and.
rent houses while they possess the power to inspect and control residential
premises. '15
 In a number of cases it has been discovered that public
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officials reaponsible for Government houses and. flats have abused their
powers and let those houses to themselves or their friends and. relatives
contrary to Government regulations. In one classic example such officials
had. let more than one house to either themselves or to their business
colleagues at noniiaal rents for personal gain.156 Elsewhere public
officers have used. their influence to obtain loans and. hire of Governinent
equipment for the running of their own private enterprises. 157 In both
Nairobi and. Kampala investigations have revealed, a considerable number
of public officials who own more than one private house and. a string of
businesses, the acquisition of which could. not be explained either in
terms of their salaries and. savings or the spare time they have besides
the period. they ought to spend. in their offices. 158 The result has been
that these people have been able to get richer more quickly and. at the
expense of their follow countrymen. It has also meant the neglect of
the work for which they are employed, at reasonably higher wages than the
average East African employee. It is not surprising therefore that with
shortages of manpower, finance and lack of personnel with the necessary
calibre the principle of depending on foreign aid. and. expatriate staff
should continue to be attractive in East Africa. However, as it will be
seen in the next section the disadvantages of relying on foreign aid. and.
employing expatriate staff are equally considerable.159
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PART B:	 EXPATRIATE ADVISERS A1D PLANNERS
Some people have argued that the only way urban planning and d evelop-
ment in Africa can have any meaningful purpose is if the plans are origin-
ated. and. implemented. by the Africans themselvez. 6° This is regarded. as
the idea]. position when local circumstances, talents and. finance are pre-
dominant in the planning and. development of the societies in Africa. It
has sometimes been equated. with the right to self-determination and. the
concepts of self-help and. reliance.161 Against this assertion three
counter-arguments may be put forward.. In the first place, whoever is
responsible f or the transformation of society will always meet pocketa
of resistance to his policies whether as a result of traditionalism,
vested interests or human nature that tends to be impervious to change.162
In the second. place, there is the realization that problems of development
tend to be universal and. therefore must be examined in a world context.
Prevailing attitudes and. needs ought to be tackled. at both the national
and jnternatjonaiieveis. 16 The successes and failures observed. elsewhere
may leeA to a reappraisal of the situation at the local level0 Modern
supra-nationa]. institutions and. organizations and. inter-state dependence
have meant that a country has often to look beyond. its territxy to find.
solutions to itz domestic problems. Nationalism gives way to international
knowledge and. assistance. The only condition is that such knowledge and
assistance need to be selected. carefully and. intelligently so as to con-
firm to local circumstances and cond.itions.1 	 In the third. place, a
study of African's development problems, the analysis of its political
institutions as well as a realisation of impatience on the part of the
inhabitants all tend. to show that changes on the continent are likely
to be more revolutionary than evolutionary. The IreMs and. fashions in
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development will lead. arid. have already led to abrupt breaks with the
past.1
	Having observed that Africa lacks the necessaxy manpower and.
financial resources it is only reasonable to assume that personnel and
finance need to be obtained elsewhere unless the speed of advancement in
development can be halted which at present may be an impossibility. Con-
sequently in principle and. practice expatriate staff will continue to be
relied on for advice and. planning.
The prevailing theme of development in East Africa to-day is
change; change of political institutions, change of economic struotures,
change of educational systems and. ultimately change of social values.
Once we begin to talk about change we are immediately faced. with a num-
ber of searching questions. 'Vhat is to be changed and. why? How is change
to be effected. and by what means? That are the goals of change? Vlhat
are the consequences of change? '7hat motivates the people responsible
for change, and, lastly, what benefit, if any, accrue to the community
for which the changes are designed? In theoxy, these questions can be
and. have been answered. in satisfactoxy manner. In practical terms, the
answers are more difficult to evaluate because evaluation depends upon
a number of factors including the feasibility of policies, availability
of resources and. means of development as well as compatibility not only
with traditional values but also with the prevailing political, economic
and social conditions of the particular society experiencing the changes.
There have been some tentative suggestions intended to underscore these
changes in East Africa0 On the official level, there are idelogical and.
nationalistic policies manifested. in documents like the National Develop-
166
ment Plans, chartersancLdeclarations. 	 These documents are often
indicative of the G-overnments' coiainitment to a rational transformation
of their societies from the status quo to something different and. hopefully
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better. The envisaged, changes are sujiposed to emerge from careful plann-
ing and. formulation of policies designed. to accord, with reality in resources,
local environnient and the demographic character anti temperament. It is
often at this stage of formulation that the Goverrunents seek the advice
and. technical knowledge of the expatriate staff. Richard Gtt, analysing
the Tanzanian experience, said.,	 -
'The remarkable thing about Tanzania - and. indicative
of its continuing state of dependence - is that its
definition of socialism is still to an astonishing
extent in the hands of expatriates. The theory has
been laid. down and. elaborated. by Julius Nyerere.
But for its socialist practice the Tanzanian C.overn-.
ment and, the nationalised. business concerns are
still, forced to rely on expatriates in senior posts
(And.) this dependence is growing0"167
There are two ways in which expatriates continue to contribute knowledge
and. experience to the planning and development of East Africa. Firstly,
they remain the largest group responsible for research activities that
are necessary for development planning. Secondly, they are involved. in
the actual. formulation and implementation policies and schemes. These
two ways are examined. here separately.
RESEARCH:
It has been estimated that 95 percent of all the research activi-
ties of the world. are concentrated. in 35 developed. nations, with the
developing countries accounting for only 5 per cent. Of the five percent
only a small fraction is undertaken on the African continent and of that
fraction the biggest role is played. by expatriate advisers and scholarz2G7a
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On the other hand, the political, economic and. social changes taking place
in Africa indicate that the solutions to development problems will call
for greater research in which the Africans take a considerable part.
Statistical data and. other research information need to be collected,
analysed and supplied hy all the disciplines which engage in the study
of man and. his environment. This will necessitate the employment of
extra personnel and. the expenditure of public funds which the African
Governments have hitherto failed to contemplate. The tend.en.oy of most
African governments has been that the developing countries cannot afford
to pay for research which is regarded. as a luxury for the developed
countries. This attitude prevails notwithstanding that the basic policy
which is ourrentiy advocated in Africa is economic development - a policy
that relies heavily on research findings. However, the attitude must be
seen in the context of social and political instability that prompts the
governments to be suspicious of research methods that allow researchers
to have direct contacts with the people. Priorities in Africa have con-
tinued to be the legitimization of political power, the problems of sub-
version and nation-building and. the eradication of hunger, disease and.
168ignorance. These are problems which call for immediate solutions.
On the other hand, any
	
research is bound to be prolonged
with no possibility of yielding immediate solutions - hence the relega-
tion of research as a secondary priority in development. This is one of
the reasons why the bulk of research on the continent has been and. cOn-
tinues to be done by expatriate scholars who manage to obtain research funds
and, support from sources outside Africa0 At the same time, whenever the
governments wish to initiate some development policy they find, themselves
forced. to resort to the use of the research findings with little appreciation
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of the d.efees and distortions that may be contained in them.
169The reasons for doing research have already been noted.
	
The
Executive Secretary of the Economic Commission for Africa,
an African himself has observed,
"Basic or fundamental research leads to an enrichment
of knowledge and. to the discovery of new development
possibilities, and. better ways of utilizing existing
resources0 It also facilitates better understanding
of technological processes. Thus, the knowledge
derived from basic research forms the raw material
oui of which an understanding of the problems of
applied research can be derived.. Applied research,
including adaptive research, enables knowledge and.
techniques to be imported, and adopted to local
conclitions."170
It is only recently that the East African Governments have begun to appre-
date the importance of research for their development policies and. plann-
ing. The new appreciation is evidenced. by the creation of National Re-
search Counci1 to co-ordinate research efforts in the region. 171 Before
the establishment of the Councils,research in East Africa was in a
chaotic state. There were so many research departments, institutions and.
organisations carrying out research projects, sometimes of a similar
nature that often it was difficult to know what was being researched in-
to, by whom and for what puose. A number of scholars and a great deal
of money were involved in small fields of research whose value was
questionable. For example, at one time the Kampala City Councfl, the
Department of Town Planning, the Institute of Social. Research, the Depart-
ment of Geography, Sociolo&y and law at Makerere and. a United Nations Mission,
were each and. independently engaged on similar research in the urban and.
rural areas of the City of Kampala and none knew what the others were
doing until 1971 when an inter-disciplinary conference on development
planning was held. in the Kampala International Conference Hall. 172
 Of
the expatriate scholars doing research in East Africa few have published.
their findings locally or deposited. copies of their research papers in
East Africa. The objects of the National Research Councils are not only
to co-ordinate research and. control national research funds, but also
to examine individual applications for doing research and grant or
refuse research permission depending on the viability of the research
and its probable usefulness to the country as a whole. The Council is
composed. in such a manner as to represent most disciplines including
planning, engineering, economics and. law. The membership of the Council
includes representatives from C-overnment departments, educational in-
stitutions, social organisations and members of the public.173
There has been much tentative research and. writing about the
economic and social needs in East African development. Rather than being
all-embracing and. systematic, the research has been limited, to isolated.
areas and. topics of development. It has tended to be sociological and.
authropological rather than pragmatic, developmental and practical17
This kind, of research has been particularly popular with one kind of
expatriate scholar. The scholar has been more concerned with the dis-
covery of facts and. behaviour to accord or contrast with the established
theories of sociology and authropolor as seen in the country of his
educational origin and. less with applied research and discoveries rel-
evant to the local conditions and. circumstances. Much of the writing
available is based on tribal and. sectional behaviour and little of it
pertains to the national level. Consequently, the value of this kind
of information and. analysis is limited.. One needs to look at the
bibliographies of recent books and materials written on African develop-
ment to appreciate what has been done, how and by whoni." 75 Admittedly,
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some of th work is relevant and forms an excellent foundation for further
applied research. However, a great deal of the rest tends to be super-
ficial and. speculative.
One of the main criticisms levelled against this kind, of research
is that the researchers have often been gu.id.ed by a strong desire to be
appreciated by readers in the developed countries rather than by a sin-
cere mission to assist in the solution of the problems of the developing
world. A considerable number of the writers will be academic scholars
in search of higher degrees under the supervision of professors resid-
ing in the countries of origin with little knowledge and, time to appre-
ciate the problems faced by the scholars and the people about whom they
are writing.176 In some cases the local people did. not know that any
kind of research had been undertaken until they read the results in some
learned foreign journal. Perhaps this is inevitable considering that the
bulk of the money spent on research in Africa is obtained from the devel-
oped countries. A number of scholars may go to Africa without sufficient
instruction in the methods of research that may be most acceptable, and
therefore effective, in respect of the local people. Inevitably, wrong
questions are asked and research subjects are approached in a manner
considered. to be taboo by the local population. 177
 The result of such
indiscretions might lead to inhibition and suspicion on the part of the
people. Mistrust leads to the obtaining of wrong answers and. the mis-
interpretation of the facts observed.
In hj ttA Housing Survey in Noinbasa" S'tren has revealed an intei,-
esting study of the behaviour and attitudes of the residents in the area.
One of the questions asked in his survey was whether or not the residents
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regarded Mombasa as their home. After analysing the answers Stren con-
cluded. that more than half of the residents did. not consider Mombasa as
their home. On the basis of this analysis, a town housing planner might
be led. to believe that only less than half of the residents might need
permanent homes in Nombasa. owever, this belief would have to be based.
on one important assumption, namely, that the research conclusions had.
made allowance for the fact that to most East Africans, 'home' is not
simply the place of permanent residence but the place where they were
born and. brought up or where their ancestors were born and buried. Siren
comes from a country where the notion of home is iifferent and his survey
analysis does not indicate that he was aware of this point.178
The defects in research findings are increased. by the fact that
many of the researchers spend a comparatively short period. on their
chosen projects of research. While it may be said. that the majority
of the experts who do research in Africa are prompted by good. intentions
and the desire to assist in the development of the host countries, the
little time available to them does not permit a full appraisal of the
situation. The Economic Research Bureau of ])ar es salaam 179 was set
up to gather and collate research materials and. evidence to aid the
Government and other pthlic authorities in the planning and development
of Tanzania. The Bureau has a staff of 50 members, 11 only of whom are
Tanzanians or other Africans. Four of the Africans are employed as mere
assistants to the Bureau to carry out tasks of a routine nature. The
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Bureau'a annual report of 1970/71 showed that since 1966 there have been
some 310 major and minor publications dealing with or relevant to plann-
ing and development in Tanzania. Of these publications, only some 48
papers are accredited to Tanzanians or other East Africans. The report;
revealed also that the average period which most of these expatriates
spend in the country is two years and in some cases this period is less
than one year. It is therefore arguable whether a period of two years
or less is sufficient to enable any stranger to study and. appreciate
the needs of a people lie has met for the first time. Undoubtedly, some
of these publications are valuable as compilations of empirical data. for
planning and development purposes. On the other hand, the majority of
them can and have been criticised as being insufficiently evidenced and
as having been written in a hurry under various misconceptions and pre-.
conceived. ideas of planning and. development as related. to the East African
situation0 '	The Bureau's report; also shows that the Tanzanian Govern-
ment and. parastatal bodies regard. its work as most valuable and have
tended to base their policies on its periodic publications.
In his Retiring Note to the Minister of Finance, Huddle, an
expatriate zenior civil servant who had been in the Colonial service for
over 20 years, said,
"I think more and. more Government Departments are
now coming to the conclusion that we have gone in
too freely for what are often incorrectly called
experts from outside to help us with our problems.
They have riany possible disadvantages. As soon as
an expert is known 'to be coming aU the difficult
decisions connected with his inquiry tend to be
postponed. After he arrives the expert consumes
much time in gathering his local knowledge. Too
often his report is hastily prepared and. does not
take due account of local realities."181
-36k-
However, iiot all civil servants may be prepared to criticise others whose
work they regard. as insufficient. Vhen a Ugandan teacher complained that
at the only Ugandan Technical College, "the expatriate decides what courses
are suitable, how they shall be taught and. run and who shall teach them
while the Ugand.an merely teaches the courses already prepared. for hint",
the Permanent Secretary to the Ministry of Education, a Ugandan,
lamented. that in the sixth year of Ugandan Independence some people con-
tinued to regard expatriates as strangers coming out from the moon and
whose presence was for no other purpose but to hamper the progress and
advancement of the indigenous people. The Principal of the College
an expatriate, found himself compelled to join in the controversial
correspondence. He explained.,
"Africans are very impatient. Some of them fail to
realise that one needs experience as well as a degree,
in order to be an effective teacher."
It seems that both the Permanent Secretary and the Principal misunderstood
the argument of the correspondent which was that courses at the Technical
College should. be based on the needs of the country and. for this purpose
the inhabitants should have some say in how the courses are to be de-
signed. It was unfortunate that the correspondence on the ubject in
the 'People' newspaper did not continue long enough for someone to ask
the Principal how one can acquire teaching experience without actually
1e2teaching.
Insistence on 'purity' of research and the necessity to produce a
sufficiently academic publication are some of the reasons why scholars
operating in Africa fail to consider the relevancy and. practical nature
of their research investigations. Writing on "Some Human Aspects of
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lanpower planning in Developing Countries," Thomson asserts,
"Again the new national university will inevitably
offer from the outset faculties of Law, Economics
and. Social studies, but will take time to offer
any fully developed degree course in the Sciences -
the very subjects which will be in greatest demand
both immediately and for decades to come .........
Again there is the danger that academic qualifica-
tions will, from the very thirst of knowledge,
develop into an end rather than a means."183
It i8 for this reason that the Governments of East Africa have reluctantly
decided to have some say in what courses shall be taught at their univer-
sities and to insist that in future the university administrations will
be guided by manpower requirements of the countries.184
The three Universities of East Africa have within the last decade
established research centres to investigate problems of planning and
development but unlike the first degree programmes, these centres are
185dominated by expatriates in both staff and students. 	 Indeed, if one
examines the questionnaires prepared for the National Research Councils
and intended to disclose information about prospective researchers in
East Africa one is led to the conclusion that all the envisaged researchers
are to be expatriate.186
Another criticism that has been made against research publications
produced by expatriate scholars is that they tend to overgeneralise about
the problems of African development. Often the research project is based
on one section of the community but the findings are applied generally to
the whole country, and, in some cases, to the rest of Africa without
allowing for any margin of error or variation. In the field ol' law, for
example, Allotth "African Law" has been criticised on this ground by
Obol-Ochola thus,
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"But it would seem doubtful if this definition could
be claimed as representing the true nature and
characteristics of ownership of land. in the traditional
African customary tenure...... He thus assumes that
among the Africans there is no certainty on the ques-
tion of who owns the land.. This seems to be a mis-
leading and. unjustified. assumption0 t' 187
11appUj, Professor A].lott himself seems to be fuLly aware of the shortcom-
irigs of his generalisations for he concedes that they are not intended to
be universally valid for all times and all places. 188 There are others
who do not consider any invalidity in their generalised observations.189
Jobristone Muthiora has drawn attention to those expatriates who
still view the Africans in the context of circular migration - The African
move to the town to work and. save moneyand. then return to settle in the
viUage permanently - which he regards as extinct but also as having
contributed to the lack of proper planning in Africa. 190
 Gitelson has
pointed out the inadequacy and. inacurracy ofthe statistics provided. by
researchers in Africa. 191
 Professor G-hai has directed attention to the
danger of preconceived notions and principles in doing research for the
development of Africa. 92
 Smith speaks of
"The inclination of some lawyers to view "development't
needs (and. the resulting law jobs) laz'ge:ly in terms of
central planning and industrialization, that is, in
terms of what is needed to bring African societies to
the state of Western Societiez....... Once this premise
is established it is argued that the institutions sup-
ported by the customary legal system are impediments to
development." 193
Smith concludes that recent studies have suggested that the extended fam-
ily in developing countries may play an important role in both capital
accumulation and the co-operation needed in organising and operating
samli businesses. Ho advises that the time has come for lawyers to
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shake off a number of catch-phrases, models and assumptions which have
tended to shape their thinking about modernization, urbanization and.
development. But it is not only lawyers who are worried. about stereo-
type models. Mr. Archie Mafeje of the Economics Department at the
University of Dar es salaam has scathingly criticised the standard
economic theory designed. mainly by Western-oriented economists for the
under developed countries. The theory which he criticises starts from
the basic premise that all these countries have in common a certain
desirability 0 ailed. "dual economy". Continuing his criticism, Mafeje
observes,
'1 Since its introduction in 195, leading Western
economists such as Lewis, Higgins, Fel, Hirschman
and many others have sworn by it. Young economists
(in the developing countries), despite the changing
ideological perspective, continue to use it unques-
tioni gly." 194
One of the exponents of the dual economy is Dr. Seithaan whom Idafeje
criticises for minimising the contribution to the economy which the sub-
sistence sector of development brings. 1afe5e observes that when one
begins with a pre-conceived. idea about development one's own model deter-
mines one's selection of facts and the interpretation to support the
models. It is perhaps inevitable that in planning development one must
begin with a model. It is not the model per se which is criticised or
the fact that it has been used at all0 That is questionable and what is
important is the manner in which it has been used and. the evidence avail-
able to support its adoption and the rejction to consider other equally
adoptable models. For a planning scheme which has worked. successfully
in one country to apply to another country there must be satisfaction
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that the development problems, the social, political and economic conditions
and the demographic data of both countries are more or less indentical.
In his article "trrbanization and Social change in Africa", Epstein
has remarked that most of the detailed studies of urbanization and urbanism
in Africa to date have been made by social anthropologists. He then proceeds
to analyse the writings of a number of them and identifies the misconceptions
and defects made therein. He points out tae fact that writers do not always
agree as to what is urbanization, urbanism and development in the context of
Africa and. that their findings and conclusionE, though general to the
continent, are remarkably dissimilar. He concludes,
"Yet, as our knowledge of African urbanism accumulates,
it also becomes clear that such foxulations do less
than justice to the complexity of the phenomena, and
can lead to all obscuring of certain important prob-
lems calling for analysis." 195
Epstein's article provokes no less than 10 subsequent articles criticising,
appraising and pointing out defects and misconceptions in his own arguments
and conclusions. Perhaps the debate following his article sums up the
dilemma that faces researchers on urban planning and development in Africa.
It also reveals the fallacy of using research findings and. recommendations
without any further examination.
It would be wrong to castigate foreign researchers in Africa without
pointing out some of the redeeming features of their work. Not all the
scholars and writers have been indifferent to the local problems and cir-
cumstances. Those who have worked and written in the post-independence
era of African development have shown a particular commitment to the
advancement of the continent. There have been some who recognise and
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appreciate the special needs of the local people and who have devoted, their
entire researches to finding the right solutions. Some of these have been
ready to criticise many of their fellow expatriates who did. not care about
the local problems. Charles Abrams, one of the most prolific writers on
housing in the developing countries has regretted the tendency in some of
the countries
"to copy the complex codes of England, Germany or the
United. States as well as their zoning and. planning
laws, though they are irrelevant and. although the
talents to enforce, construe and. adapt them may be
completely lacking.' 196
Professor Mokuslan has noted. and. regretted the lack of appreciable contribu-
tion of ].awyers to East African development and has made a plea for change
in the attitude of the legal profession towards the problems of develop-
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ment •
	 professor Twining makes similar remarks in East African Law
198
Today."
	
Colin Leys has suggested. that the touchstone of what is taught
in the University of the developing country ought to be its bearing on the
understanding of the predicament which under development represents. This
sentiment is re-echoed. in President Nyerere's ttpreedom and Socialism' when
he asserts that university scholars cannot pursue pure research and. know-
ledge for its own sake without neglecting other functions which are for
the time being more important. 199
There have been others who have shown total commitment to the cause
of African development. A considerable number of them have been involved.
both professionally and. emotionally. They have identified themselves with
the African and his problems. 20° Among these may be mentioned. the research
teams operating from the Universities of East Africa. They have collected
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and analysed empirical data that has been so useful in a number of devel-
opment schemes and projects. ]ofessor Webster, lately of Makerere
University had to abandon the comforts of his Faculty office to lead a
team of researchers in the field. sometimes he stayed and lived rough
for weeks and. months in the research areas.. A number of his expatriate
colleagues at the University may have viewed his zeal and. commitment with
apprehension and amusement but there can be no doubt that those who have
read. the publications of the team appreciate the positive contribution
to knowledge and indirectly to development. 201 There are two advantages
in this kind of commitment. The research findings become credible to
those who are in a position to use them and. credibility is the one
thing that is often lacking in evaluating research undertaken by a
foreigner. Secondly, the expatriate who instru.cts a team of indigenous
potential scholars to accompany him in the field. instead. of gaining
solitary honours by doing it alone, is planting the seeds of future re-
search which may be nurtured after his departure. Unfortunately, the
expatriate who shows this kind of commitment is rare to find and when
found. may be unimpressive to other expatriates who curry favour with the
local authorities likely to decide the fate of his research findings.
•-3 71-
DVISER
Recent studies in development have revealed acute shortages of
202
funds, materials and. planners in Africa. 	 Studies like Urbanization
and. Development in Africa South of the Sahara, Problems of Foreign Aid.
and. the series of seminars held. by the United Nations Commission for
Africa have compiled information and. analysed the problems of development
203
which are peculiar to that continent.	 In 1964. a conference was held
in Dar es Salaam to review foreign aid and. development in East Africa.
The information which was disseminated to the delegates showed. that the
region lacked so much in indigenous development agencies that it relied
heavily on foreign aid., experts and materials. The conference noted
that all the East African development plans assumed a very heavy reliance
on foreign monetary funds ranging from 75 to 90 per cent. It also noted
that weil over 70 per cent of its planners, technologists, senior admin-
istrators and managers, all carrying out considerable responsibilities
of policy, planning, finance and development, were expatriates. It also
noted that while the number of expatriates in the lower ranks ofthe civil
service was diminishing in countries like Ghana, Nigeria, Kenya, Zambia,
Tanzania and Uganda, the reverse was true with regard. to high level ranks
of planners and managers0204
The conference at Dar es Salaam was attended by high level planners
and administrators as wefl as academic personnel representing the 3
East African states. Of the 60 delegates who attended only 13 were iii-.
d.igenous East African citizens. The remaining 4.7 delegates were expat-
riates. The conference held 3 working groups and. these were presided
over respectively by a British national, an American and. a Russian. The
conference had 22 working papers,aU written by expatriate advisers.
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Only one papr showed. that an East African had been it co-author. The
circumstances and conditions prevailing in the region would seem to
suggest that techniques of development should. reveal distinct departures
from those applied in the developed countries of the West. However,
through heavy reliance on expatriate advisers those departures are few
and far between. Most development schemes appear to be replicas of
what is applied to the developed countries. Once the policy-maker has
indicated the general objectives of development it becomes the task of
the expert planner to initiate, formulate and. finalise plans and schemes
which will best promote the intentions of the policy-maker. Planning
is a specialised. technique requIring the ability to analyse the policy
and to relate it to the demographic and economic data of the region
planned.. Equally important is the examination of the political and.
social structures of the community to which the policy is to apply. It
also involves the examination of alternative choices in development
projects, the means of carrying them out and. the capacity to cost them
in terms of finance and. personnel. The planner determines and. suggests
the tools with which to achieve certain norms of development and forecasts
the consequences of the projects stated in the norms. The means and.
forecast may be provided by the economist, the infrastructure be proposed
by the administrator, the mechanics of operations may be the responsi-
bilityof the technologist, and the sociologist may examine the social con-
sequences of the policy and the plans, while the lawyer is called. upon to
discuss possible methods of enforcement and. to draft the necessary legis-
lation. For these reasons it is pertinent to describe and. evaluate the
people who have been and. continue to be responsible for planning and.
development in Africa,
Planners in developing countries tend to be foreign experts loaned.
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for the purpose through either bilateral aid. agreements with foreign gov-
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ernnents or through the United. Nations specialised. agencies. 	 Often
the experts come for short-term period.s of operation and. invariably they
make their recommendations before they are fully conversant with local
conditions • Few of them have sufficient knowledge of the background. to
governmental policies and fewer still appreciate the national and. local
politics or the social consequences of any given plan. On the other
hand., as we shall see later, the influence of these experts on the
national leaders and. local planners is so great that often their sugges-
tions are accepted. without much opposition. In some cases, the plans
they "sell" to local leaders and. bureaucrats are likely to be replicas
of plans existing in their own home countries or of those they have
sold elsewhere or indeed, of theoretical ideas of their cnn imagination
which have not been tried, elsewhere0 Some of these plans may work well
or prove relevant to a particular country and. criticism nay be unimpor-
tant unless it can cone up with realistic and. alternative programmes
or can evidence disastrous results. Be that as it nay, there is a
Considerable body of opinion that thinks towns in the d.evelopin coun-
tries have often provided areas of experimentation and. a field. for
trial and error for international urban planners and experts.206
In the East African states the most important Vinistries are
those of Economic Planning and Finance or their equivalent. They are
the Ministries which recommend. and co-ordinate planning achemes for
the approval of the Cabinet. Experts from the two izth tries meet
jointly in the Planning Commission which is the final authority for
considering plans before final approval by the government. Any plan
or scheme, whether economic or social, national or region, urban or
rural, must have the approval of this Commission before it can be
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proceeded with. Inevitabay, every d.epartment which wishes to convince the
Commission of the feasibility of its plan& must not only show that the
plan is economically viable but also that the department has had. the
advice of internationally renowned experts. Hence, before submitting its
report, a department is likely to have convinced. its Minister or Head.
about the desirability of havIng expert opinion as a supporting aspect
of the departmental policy. The experts invited. will have made specific
recommendations and. given detailed. plans of how the proposed policy should.
be implemented. It is worthy of note that since independence, the tuo
Ministries or their counterparts in East Africa and. the Planning Commission
have continued. to be dominated. by expatriate economists, planners and.
statisticians. 207
 The fact that they are expatriates is not and should.
wt be the basis of criticism. The criticism is that they stay a very
short time in the country before making far-reaching proposals for
planning and. development. Often, it is not so much the plans they pro-
duce but rather the reputation they enjoy in their respective countries
as experts which weighs with the appropriate public authorities who
• •	 208invite them.
Two extracts from studies made about planning may be given to
illustrate the value of the knowledge of local conditions and. the effect
of the lack of it in planning. Commenting on the Plan presented by the
Greater London Council on the one hand, and. the objectors to the same
Plan, on the other, Donald. Haan says,
"The persons who are present on behalf ofthe G.L.C.
have lived with the G.L.D.P. (Plan) full time for
months or years. And. they are only the top of the
iceberg; hunderds of persons on call for the C.L.C.
are better informed about the G.LD.P. and. its
rationale then any objecting witness could. be.
The groups appearing at the inquiry are of all
sorts - governmental or quasi-governmental hod.ies,
planning and. amenities groups, developers and. so
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forth. England. is highly politicized by voluntary
associations concerned with planning and. amenity." 209
Admittedly, London is one of the three largest capitals in the world and.
is entitled. to attract the concern of its experts and. residents when
its future d.evelopnient is the subject of a public enquix7. It is equally
conceded. that perhaps none of the small English provincial cities would
experience the same rigorous procedures and. attract the same number of
people at the hearing of its planning proposals. However, none of them,
or any town in the developed. countries is likely to be treated in the
same way as towns in the developing countries are often treated.
Commenting on the latter, Fred. Riggs has said,
"Alien models are deliberately and sonetimes even
vigorously thrust upon local policy-makers by
foreign organizations. The United Nations and itz
specialized agencies, as well as the United. States...
and. other bilateral aid. programmes, provided. the
funds and. resources for such efforts. The possibil-
ity of obtaining foreign aid. (with its three P's:
participants, paraphernalia, and posts) readily
tempts decision-makers, especially when they are
not subject to strong domestic counter-pressures,
to adopt the foreign mod.els."2l0
Thus, many of the aid. programmes will insist that the money given must
be used. to build. houses of certain specifications and engage a certain
number of experts from the donor government or organization. In one
classic case, a United. States Fund Foundation donated money to an
African government for the construotion of students' residential halls
and. among the conditions of the loan were the following: that certain
materials had to be purchased. from the United. States notwithstanding
that there were local materials available at cheaper prices, and that
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the halls had to satisfy certain architectural designs of the Western
211
univeristies,	 Elsewhere multi-ztorey buildings have been constructed
througi the dictates of aid. agreements when perhaps single units of
buildings would. have accommodated. more people and. certain1y demanded
lesser prices. Houses have been built with fireplaces and. chimneys in
spite of the fact that such amenities are unnecessary in a tropical
climate.
Some of the aid. programmes are intended to further political or
military strategic interests of the donor countries. Dr. Andrew M.
Kamark of the World Bank has observed,
"Probably only the international anjmultilateral aid.
programmes can be described without reservation as
being wholly devoted. to economic development. They
are unlike the bilateral programmes which often stress
promoting the sale and distribution of their products
abroad. by tying aid. This frequently means that the
developing country does not have a chance to choose
the most suitable and. least expensive goods on the
world market, nor to encourage its own import-
substituting industries.'212
The East African Conference on the "Problems of Foreign Aid" noted.,
"It was nevertheless felt that strong political
strings have been attached to some proposals in
East Africa and that on occasions aid. has had to
be refused for this reason. More subtle but per-
haps less significant influence may be exerted. on
social and. political policy through recipient coun-
tries working out their plans with an eye to meet-
ing the requirements of prospective donor countries.
Foreign assistance may thus lead to 'plan diztortion'."213
As already mentioned, much of the evidence on which the planners
base their proposals for development is collected by expatriate researchers
with little knowledge of the local conditions and. circumstances. A
	 -
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combination df the errors in empirical data and. conditions in the aid. pro-
grammes may result in a distortion which is out of character with the
needs of the people. A former Uganda Minister of Foreign Affairs once
said. that many of the experts sent to developing countries have little
knowledge of the countries' problems and they. often go with preconceived
ideas on how best to deal with them, arid, that the work they carry out
is often unnecessari:Iy academic and does not take into account the
realities and. urgency of the needs of the people. Aid. distorts priori-
ties and nullifies the whole rationale of planning. Much of what the
Minister said has been observed. and. analysed by a number of writers who
do not substantially contradict hia statement. 214 Gite].son points out
the inadequacy and inaccuracy of the statistics. Dr. Obote, the ex-
President of Uganda, was worried about the lack of understanding among
expatriate advisers, of the needs, motivation and. aspiration of the
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people and. the government.	 One of the difficulties which confront
the foreign expert attached. to an aid. programme is the lack of cornnun-
ication between his office at the scene of operations and the donors or
principals. It has been said. that the process of approving recommended.
projects sometimes takes as long as three years and. often two years
after they are first submitted. 21 Even after approval, similar per-
iods of delay may occur before the operational phase begins because of
prolonged negotiations on what exactly is to be done or because of pro-
recruitment difficulties. In the meantime, the local planners wait
impatiently for their foreign experts to arrive and any ideas of their
own they may have had are shelved because the matter is no longer in
their hands.
One of the consequences of engaging foreign experts in planning
is that the country concerned relies less on its own local personne)..
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Often, and as soon as a donor institution or government has expressed
interest in a particular project, the policy-makers in the receiving
country who are not necessarily conversant with the particular project,
make immediate preparations to receive the
	 s experts and equip-.
ment without first evaluating their own local resources. 217 The arrival
of the experts is followed by an intensive but brief encounter with the
problems to be solved. The main discussions tend to be limited to the
offices of the policy-makers. Little consultation is had with local ex-
perts and the experiences of local planners are usually taken lightly.
The main preoccupation of the experts is likely to be the discovery of
who has the authority to approve their ideas rather than who is most
likely to assist them in gathering local information and evaluating local
conditions and circumstances. It is only rarely that local opinion about
the proposals is sought.
It may be useful at this point to give some illustrations of the
manner in which foreign panels of experts have been advising and planning
for the development of the East African towns. The illustrations are taken
from mission reports which made plans for both Nairobi and Kampala. A con-
trast is made between pre - and post - independence mis3ions. In 191+8 the
Municipality of Nairobi invited a panel of three experts from South Africa
to prepare a report and produce a Master Plan for Nairobi. From the
beginning the team's objective was to
"deal with the major planning issues which confront
the colonial capital. It seeks to analyse the
'Nairobi Problem' and to formulate principles for
its solution, which in a wider context may point
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to characteristic development problems of similarly-
placed young multiracial communities. The Nairobi
Master Plan is conceived as a key plan to the
general, physical, economic and social development
of Nairobi over the next 25 years."218
The report shows that the team made three visits to Nairobi, each of
which was of less than three months' duration. The team devoted itself
to a study of the layout of the town and analysis of its social
structure. They are supposed to have interviewed at length the local
personalities and to have learnt to appreciate their viewpoint. After
some weeks apparently the team split up for each member to pursue the
problems which concerned his department most. Of the sociologist's
report a commentator in a UNESCO publication has said,
"The report is not what one would expect of a
social survey but is a brief, more or less
journalistic description of the history and
population of the town. It is of interest
here as a background to the other two reports
of Nairobi which concern special aspects of
urban life."219
The report gives the breakdown population of Nairobi as in the propor-
tion of I European to 3.Lf Asians and 6. Africans in a population of
over 100,000 inhabitants. The team gives acknowledgement to 92 people
who are specifically named as having been consulted. Of these none
was African, five were Asians and the remainder Europeans. It is no
wonder that the team concluded,
"The town if it is of importance will be European
in style and have international connections, banks
and businesses' houses will use it for their head-
quarters."220
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One. of the most important policies in which the former civilian
Government of Uganda was interested was the industrialization of Kampala.221
The decision to advance this policy was reached as early as 196k. The
Government approached the United Nations to assist in the realisation of
this policy and among that organisation's projects operating in Uganda
was the Small Industries Development Programme. The project was sup-
posed to have four major functions. First and basically it was to
develop small industries and to establish an industrial estate in the
Kampala area to operate as a "nursery" for Uganda small businessmen,
Secondly, it was to provide studies and evaluations for both the Govern-
ment and the private sector of industry. Thirdly, it was intended to
provide engineering services outside Kampala. Fourthly, it was to set
up a credit organisation to enable the small businessmen to obtain
equipment needed for their development projects provided that the United
Nations International Development Organisation approved. The project
was to be operated by 7 United Nations experts and 7 Ugandan counter-
parts as well as 26 Ugandan non-professional personnel. After 5 years
it was hoped that the Ugandans would take over the complete manage-
ment of the project. 222
 Thus, on paper the scheme appeared to be a
comprehensive one and both the Ugandan Government and the United Nations
experts in the country proceeded to make preparations for the initial
operations of the scheme.
Although the scheme was originally scheduled to begin in 1965,
it did not become operational until July 1968. By that time the
Uganda Government had in theory become committed to socialism as a
223
new ideology of development.	 This commitment had the effect of
depriving the scheme of one of its main objectives, namely, the train-
ing and financing of Ugandan small capitalists. The delay was caused
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apparently by the Ugandan authorities' involvement in the 1966 constitu-
tional crisis22k but also by the failure of the United Nations International
Development organisation to find suitable experts. Another problem was
that of selecting a suitable site for the project.225 Originally,
Nakawa, a suburb of Kampala, was chosen but when the project manager
arrived he found that this site was situated in marshland and was too
uneven to accommodate workshops. This site had been chosen by the
original experts who were unfamiliar with local conditions and who
lacked the necessary time to carry out a physical survey of the area.
The project manager entered into negotiations with the Department of
Regional Planning to have the scheme moved to another site. Ntinda, an
area which was considerably further away from the road service network
of Kampala and which on the Master Plan of Kampala had been designated as
residential, was eventually selected. The new site would thus lead to
transportation problems and would be developed contrary to the zoning
regulations of the t.22G The then Minister of Commerce and Industry
regretted the delay,
"My Government have been particularly keen to
see the project started at an early stage of
the Government's industrial develot*nent efforts
in this country. That is why we have been
taking all budgetary measures during the last
two fiscal years in order to meet the require-
ments of this project."227
At the time of the Minister's statement the only tangible accomplishments
of the project were the appointment of the project manager and the selec-
tion of the site. Originally the project was expected to be co-ordinated
by two U.N. agencies, namely, the U.N.I.D,P. and the I.L.O. The latter
has an established sub-agency in the country known as the Management
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Training and Advisory Centre. Unfortunately, no co-operation existed
between the heads of the two agencies. According to Gitelson,the I.L.O.
is an old establishment dominated mainly by Europeans whereas U.N.ID.P.228
is relatively new and was set up to the urging of the developing coun-
tries which wanted more encouragement for and control over the industria-
lisation of their areas. I.L.O. has tended to stress management and
labour relations as well as personnel training while U.N.I.DP. is
more concerned with establishing industries. In an interview with the
Director of the Management Centre he expressed the view that the pro-
ject was a waste of funds and that he regarded priority in the develop-
ing countries to be the establishment of sound labour relations and
management training. He regarded it as futile for anyone to establish
industry before one knew what labour and management one was going to
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have.	 It is therefore a matter of conjecture as to how much co-
operation this particular director would have given to the project
manager. By the time the coup d'etat took place in Uganda very little
had been achieved by the scheme.
By and large, African bureaucracies, particularly in the areas
of planning and development, continue to be dominated by expatriate
senior advisers. Of the African countries only Tanzania has been re-
cognised as pursuing the true road to African socialism and the prin-
ciples of self-reliance. 230 Yet a glance at that country's adminis-
trative structure shows that the foremen constructing that road and
the advocates of the principles of self-reliance are mainly expatri-
ate advisers.231
Recently, the Tanzania Government created the Institute of
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Finance Management in Dar es Salaani and appointed as its first dir-
ector an expatriate. This new director has argued elsewhere that no-
where is Tanzanian dependence more obvious that in the field of econornics.232
He is quoted as saying that most major economic decisions are strongly influ-
enced by expatriate technical assistants and that there is every indication
that the next Five Year Plan will be as much a product of expatriate
service as the last. Tanzania continues to import expatriate assistants
who are incapable, because of their own training and beliefs, of impart-
ing ideologies and setting standards other than those that Tanzania is
trying to reject. The definition of African socialism in the context
of Tanzania has continued to depend on the teaching philosophies of
the expatriate staff at Dar es Salaam, among whom there is Walter Rodney,
a Guyanese-Jamaican whose current best-seller is "How Europe Underdeveloped
Afrjca."233
Currently, the personal Assistant to the Tanzanian President,
for Economic Affairs, is Professor K. Svendson of Denmark. Dr. Idrian
Resnick, an American, is the chief Economic Adviser in the Ministry
of Economic Planning while Dr. R. Green, another American, is the
chief adviser in the Department of the Treasury.23h4 The situation is
more or less the same in K8nya and Uganda. The Department of Planning
in Uganda is staffed largely by a mixture of professional experts from
Britain, some other Commonwealth countries and several East European
countries, 235 Moreover, a number of develonent projects currently
operating in the towns are managed and directed through aid programmes
either initiated in those countries or run by the United Nations
specialised agencies.236 It is not unusual for these experts, repre-
senting as they do different disciplines, cultures and ideologies, to
disagree. 237 They are further handicapped by the short periods they
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spend in these countries. Although most of them, if not all, have
all the good intentions to assist in the development of the host
country the little time available to them does not permit a full
238
appraisal of the situation.
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CONCLUSION:
A number of points emerge from this discussion. Firstly, there
is a lack of administrative machinery capable of formulating, co-ordina-
ting and directing development policies. Secondly, the existing re-
searchers, advisers and planners have not shown vivid imagination and
originality, but instead have continued largely to introduce carbon
copies of the blueprints of the developed countries. The schemes of
development have tended to assist the high-income groups of African
societies while the low-income categories continue to fend for them-
selves. Thirdly, the infrastructures of planning and development have
not been rationalised and this leads to wastage of manpower and funds.
Fourthly, in choosing economic planning as a priority which places
emphasis upon maximum utilisation of material resources, social develop-
ment, which places maximum emphasis upon the growth of human endowments,
has continued to lag behind. Admittedly, the two are linked in the
sense that it is almost impossible to realise social development with-
out economic advancement. However, if the contention that the latter
is a means for which the former is an end is accepted then the over-
riding and ultimate objective in development should be the alleviation
of human misery rather than the balance of national payments or the
construction of grand projects. It is worthy of note that the United
Nations Bureau of Social Affairs has been a little more successful in
this field. Since the inception of its Housing, Building and Planning
Department in 1951, it has produced a number of results based on its
studies underteken in the developing countries. 239
 It has founded re-
gional colleges and institutions to cater for regional interests. The
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most important contribution of the United Nations has been its willing-
ness to release its expert personnel, on short and long periods of
time, to advise governments and national institutions on development
projects. One of the reasons for the modest successes of the United
Nations agencies is that their personnel are not directly identified
with former colonial powers. Most African governments have rejected
colonial institutions and legacies which were generously bestowed
upon them on the attainment of independence by the departing colonia-.
lists. Perhaps it is only natural that they should see the ghosts
of the colonialists in the expatriates who have continued to advise
them after independence. It can be argued that the tendency nowadays
is to accept aid and advice from countries which have no history of
colonial empires - countries like Canada and those of cand±nvia. This phenomenon
is not, by any means, peculiar to the continent of Africa. All the
liberated colonial peoples have, throughout the world, and at all times1
expressed some form of opposition to alien institutions and models.
With the departure of the Romans, the English resisted the reception
of Roman law in preference to their own 'inferior' Anglo-Saxon Common law
and tribal customs. After the war of independence, the Americans
abandoned many of the British institutions and created their own. Even
those countries which, after independence, remained staunchly loyal to
the British Crown, such as Australia, New Zealand, Jamaica and to some
great measure, Canada, have developed and are proud of special institu-
tions which reflect their own character as distinct from that inherited
from the so-called mother country. Whether these institutions were
political, constitutional, economic or social, the rejection has always
been pronoumced. At the same time it must be conceded that the impact
of the colonial administrations upon these countries is always greater
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than the nationalists are prepared to admit.2	 It has been said that
the obsession for change has led to a crisis of identity in Africa. The
crisis arises not merely from the extent or rapidity of change but also
from the fact that people tend to identify change only with the colonial
perioa.21 This creates a psychological discontinuity between the pre-
colonial past and the post-independence era. A realistic approach to
the subject of development must of necessity accept the hypothesis that
African development has continued from time immemorial and the colonial
rule was merely an involuntary break in the process.
On being asked why he had introduced television into the country
when social services such as hospitals, schools and roads were extremely
poor and inadequate, the then Kinister of Information and Broadcasting
in the then Uganda civilian government stated, inter alia, that every
independent and sovereign state had a television service. At the time,
his Ministry was staffed mainly by expatriate advisers of the adminis-
trative and technical grades.22 From many of these examples it would
be reasonable to deduce that behind every successful project of African
development, every failure, every coup d'etat and every social upheaval,
there is an expatriate adviser. It is perhaps only fair that a hopeful
note should be left to the words of an expatriate adviser who has shown
more commitment to African development than most:-
"Only when Africa is able to forge its own
definition without having it handed down by
the Presidents or subjected to exegisis by
well-intentioned expatriates, will the con-
tinent be able to remove the shackles of
dependence. "21+3
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PART Ill:
	 REFORM OF URBAN ADNINISTRA.TIONS
The examination of urban administrations in East Africa has
revealed defects and shortcomings which suggest that those adminis-
trations need to be restructured and reformed. Greater emphasis must
be placed on finding the right kind of people to run the administrations
and the contribution and performance of expatriate researchers and
advisers may call for more control and evaluation. Although research
is now controlled there has been a lack of appreciation on the part of
the East African authorities of the need to involve local scholars
in this field. There can no longer be any doubt that the economic,
social and physical problems which exist in the East African urban areas
axe interlinked. Not only are they interrelated within any given area,
but frequently there are common elements at both regional and national
2k
levels.
In view of the shortages of finance, manpower and. experience,
centralisation of urban planning and. administration is not only necessary
but also inevitable. Even in the developed countries where these short-
ages may not be apparent the trend is towards more centralisation of
urban administrations. In the United Kingdom, one of the earlier exper-
ments was the creation of the Greater London Council which took over
many of the functions that had been previously exercised by smaller
2k5
boroughs.	 The new Local Government Act which came into effect in
April 1974 has created gigantic tropolitan Authorities to embrace a
number of local authorities whose individual revenues, in some cases,
exceed the combined national incomes of the East African States. In
Yugoslavia, India, Mexico and. Singapore the Metropolitan structure in
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comprehensive planning is the rule rather than the exception. The
Institute for Development Studies at Nairobi University suggested in
1966 2'1.6 that there should be a metropolitan authority for Nairobi.
The Authority was to be headed by an executive director responsible
to an independent Board under the Mayor' s chairmanship. The Board would
consist of local and. central government officials and elected. members;
commercial interests, trade unions, the university, churches, schools,
tenants' associations would. be represented. The Metropolitan Authority
would. be given wide powers of comprehensive planning and its director
and his staff would. be isolated. from immediate political pressure. At
the same time, the central Government' s command of the funds, and. the
representation on the Board would. ensure that the executive director
wag ultimately subject to democratic control.
The United Nations Working Group27 suggested an alternative
to the proposal of a Metropolitan authority. They thought that a city
manager was more adaptable to the conditions of the developing countries.
The city manager who would be appointed and. dismissed by the Council
would have the responsibility of organising and running the city's ad-
ministration. He would. also prepare the City's budget for the Council's
approval and be solely responsible for relationships between the Council
and. the City's various departments so as to avoid. confusion and. inter-
ference b individual councillors. For this purpose he would. have the
authority to appoint, discipline and dismiss all the officials of city
administration. The council would continue to be responsible for the
general policy, bye-laws and the adoption of the budget. The Institute
ibr Development Studies believed that this alternative should be given
serious consideration. The Institute saw the objects of either proposal
as being "to ensure that pr°fessioual knowledge is fully and creatively
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used, to safeguard democratic control without encumbering efficient
administration, and to emphasize integrated development pianning.tt28
It is to be noted that whereas the former proposal emphasizes com-
prehensive planning, the latter concentrates on an efficient struc-
ture of urban administration. The proposals are not mu.tually exclu-
sive. In fact they could both be adopted by one planning area with
the executive director concentrating on planning and. the manager con-
fining his duties to the city government. However, the adoption of
the two systems for the same area would prove expensive and would require
extra manpower and. finance. The circumstances of East Africa are such
that the adoption would be impractical. It is therefore suggested that
the executive director and the system proposed for him are appropriate
for the three capitals of East Africa and. the bigger towns like Momabsa,
Arusha and in Uganda, the Iflale area. 2k9 For the next big towns like
Dodoma., Kisumu and Jinja, the system of a City Manager could be adopted
but with the central planning authorities continuing to have the overall
planning responsibility.
The third alternative can be discovered from the report of the
Seminar on the "Role of Urban and Regional ELanning in National Develop-
ment of East Africa,"250
 The report made far reaching proposals for
the re-organisation of urban planning authorities and could form the
basis for new legislation. Among the models recommended the following
would seem to suit the conditions and circumstances of East Africa
The Ministry of Planning and Economic Development whose normal statu-
tory function is to prepare national economic plans would in addition
have the duty of advising local and regional planning committees about
the economic implications of their detailed plans. The functions of
the Department of Town and. Regional Planning would include the formula-
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lation of a policy on urban sizes and urban growth patterns of the coun-
try as a whole and within each planning area in particular. The growth
of urban centres is usually considered to set some powerful influences
on the character and rate of development of the neighbouring areas. For
instance, a dominant urban centre may "suppress or cripple developments
in the outlying regions by 'over-shadowing' or 'sucking up', as it were,
development potentialities; on the other hand, it may stimulate develop-
ments in those regions through the 'trickling down' process. 251 It is
the department which may have the information and personnel to detect
which of these effects are likely to occur in the future. The seminar
also recommended that Regional and Local planning committees should be
centrally organised and administered with the proviso that their rnem-
berships should have representatives from the region or locality and
such representation should be based partly on regional and local appointed
officials, elected members and nominated representatives of the local
communities and interests. From time to time, technical officers from
the Department of Town and Regional Planning should be co-opted into
these various committees. The various structure planning models in-
252cluded in the report have been reproduced in the appendix.
Whether or not any of the proposals are adopted will depend on
the convictions of the Governments who have the power to take political
decisions before any implementation legislation can be initiated.
Governments may be reluctant to agree to the creation of giant platin-
ing bodies the control of which is uncertain. In 196k, a United Nations
Team proposed the establishment of The Lagos Metropolitan Development
Authority. 253
 As proposed, the Authority would have spanned both the
federal authority's functions in Lagos and those of the West3rn Region
in the suburban portions of the Lagos planning area. It would have
taken over planning, construction and maintenance, land use control,
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public housing, water supply, sewerage and &rainage. Despite partial
dependence on national and state grants and. loans, the operating auto-
nomy of the authority would have exceeded that of existing local govern-
ment units in Lagos. It would have had greater budget - and. borrowing
powers. The team was of the view that the proposal was necessary for
a number of reasons. They had found an absence of any gvernmenta1
policies with respect to severe public needs that surpassed the inter-
ests and capabilities of local counciis.25k There was lack of co-ordin-
ation among inter-related. services and construction. There was also
lack of communication between federal and state authorities involved
in the urban area. After considering the same problems however, another
advisory team in Lagos proposed. the establishment of an elected. Greater
Lagos Council which would be a metropolitan general government extend-
ing beyond the federal territory. The proposals ran into difficulties
in Lagos because the suggested. relationships of the proposed. organs to
the federal and. state authorities were vague. The opposition is likely
to come from national parties, leaders and. vested interests for pur-
poses of patronage and. local organizational support. However, it is
hoped. that in the one party systems like East Africa and, where the
Governments stress developnent planning, such opposition may be
nominal. The leaders are assured of support because every candidate
stands for the same party they lead and. patronage and party support
should not be as important as in the multi-party systems. 255
The Thiportance of having the right kind of planners in the
developing countries cannever be over emphasised. Consequently, in re-
forming the planning structures and re-organising urban administrations,
the East African Governments should regard manpower as a priority of
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the highest order. In view of what has been observed, it is imperative
that the staff of planning and development agencies should be considered
separately from councillors and administrators of urban authorities.
Ideally, the powers of appointment, discipline and dismissal in respect
of the former should not be subject to the whims of politicians and
political considerations. They are employed in a professional and
technical capacity and it should be on that ground alone that those
powers should be exercised. In East Africa, the judiciary, education,
the army and the police are regarded as being of special categories to
necessitate governing bodies of their own distinct from those which
256	 .
govern other public services.	 In addition, the national policies
emphasised in the region are those which relate to planning and economic
development. Therefore there is argument for suggesting that the people
who administer and implement this priority should be accorded a special.
recognition.
It is proposed that a new body to be known as the Planning Ser-
vices Commission be instituted to exercise the said powers in relation
to planning personnel, experts and advisers. The commission could be
composed as follows:- The Permanent Secretary to the Presidents' Office
who has knowledge of the objectives of the national Planning Commission,
the permanent secretaries of' the Ministries of Urban and Regional Admin-
Istrations, Planning and Economic Development, the Director of' Town
Planning or equivalent, as members. To. ensure local representation, it
is also proposed that whenever the commission is considering a candidate
for a particular planning area, the area's planning officer and the
political head of the local authority or their representatives should be
constitutionally entitled to sit on the commission. In addition, the
commission should be assisted by the
services of a legally qualified secretary who will be abe to advise
it on the legal implications of their decisions and the rights of
the persons who appear before it. It is also proposed that the
Commission should be responsible for vetting any expatriate planners
or advisers who may be invited by a Government department, institu-
tion or a local authority.
Finally, the role of local euthorities in planning may be
considered. It is clear from the picture emerging from this exam-
ination that local authorities in East Africa as presently constituted
are ill-equipped to cope with the planning process demanded by the
ever-increasing problems of urbanisation and the industrial develop-
ment that is currently planned for the region. neither the elective
system nor the appointment system to local authorities has been utilised
to bring competent councillors to local administrations. Aluko has
posed the question that,
14hy do we put a dozen tailors and. barbers and.
cobblers in charge of the very important assign-
ment of directing the growth of an industrial
town...... If we plead shortage of qualified.
men for putting a dozen men in a corporation
where we know they are ill-equipped, for the work
entru.sted to them, have we looked closely into
the possibility of a single qualified and ex-
perienced man replacing all twelve?u257
Aluko suggests that one way out of the dilemma is to select a few people
who are knowledgeable and experienced in one or the other of the pro-
Lessions associated with planning and. put them in charge of planning
for a city. He reckons that such a body though small in size
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would be rich in quality; and given wide legal powers arid the goodwill
of the community may well be the interim solution to that part of plann-
ing problems relating to the membership of planning authority. One
problem likely to arise in connection with such a small body of
bureaucrats is how to control them and ensure that they plan in accor-
dance with the wishes and. needs of the people, or indeed to ensure that
they do not become the tools of those who have the power to appoint
and dismiss them. Again, if professional planning is separated from
political administration it may be possible to direct and control their
actions by providing that they will be subject to the elected bodies
representing the peopie.258
Equal] r, it would not enhance the interests of planning to
divorce local authorities from the planning process altogether. Some-
times the successful implementation of a planning proposal may depend
on its acceptance by the community. The acceptance may be determined
by the attitude of the local authority and that attitude may be
favourable when that local authority participated in its formnulation.259
The recommendation for the acceptance of a plan is more likely to be
successful if it is made by the local representatives of the people than
if it originates directly from the often impersonal bureaucrats of
the central government. There are various local factors and. conditions
the knowledge of which is essential for a feasible plan and. such know-
ledge may be only possessed by the representatives of the local council.
Thus, the roles of local authorities in the planning process should be
to provide representation on the proposed planning organs, to be the
channels of communication between the planners and the people and. to
disseminate all the relevant information required for the formulation
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and. implementation of the plan. 1 hile local authorities should continue
to initiate proposals for specific plans of their areas and to make
representations to the decision-making organs of the central Government
they should no longer have the power to override the decisions of the
professional planners. On the other hand, the central Government cannot
find, all the necessary personnel to approve all local planning appli-
cations or implement all the planning schemes and development projects.
It is therefore envisaged that local authorities will continue to play
a major part in the implementation of specific plans and development.
projects. This part of planning and the functions to be performed by
local authorities will be discussed later 'under a section headed
'-Implementation of the Plan.'
It might be argued that the relegation of local authorities to
a secondary position in the planning process is a negation of the prin-
ciples of democracy and the superimposition of bureaucratic power over
260
the representatives of the people. 	 Against this argument, the foil-
owingdefenceis made. With the development of a one party state in
East Africa, and of a military government in Uganda, local authorities
have ceased. to be representatives of the people in the accepted sense
of democracy and. for this reason the argiunont is a fallacy. Local
authorities to-day are mere agents of the central Government and it
follows that in considering the planning of their areas efficiency
should come before democratic principles. It has been said that the
ordinary people have not reached the sophistication nor acq ,uired the
right to govern themselves. It seems that the only right they can
claim is to be governed well by their Governments. Recently studies
have shown that participation of the citizens in the 'urban planning
process is very low in most cities of the world..261 Horeover, this
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phenomenon cannot be fully explained, by lack of opportunity. The studies
covered, all different kinds of cities in developing and the developed
countries and a number of those cities belonged to some of the most
democratised. countries of the world. Thus, Walsh observes,
"There does not appear to be a reservoir of
popular enthusiasm, awaiting only the institutional
means of expression, be these local elections or
participation in boards, committees, and meetings.
Officials in those cities that have explicitly
attempted to increase direct citizen involvement-
such as Leningrad, Karachi and Zagreb- have die-
covered that considerable effort is required to
induce people to serve on committees, to form
opinions on local issues and to hold their
elected representatives responsible for improving
conditions of urban life...... The traditional
belief that local government is particularly
conducive to broad democratic participation may
well bear re-examination, 11 262
On the other end. of the scale there are professional planners who believe
that the involvement of non-planners in the planning process for the sake
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of appearing democratic is a wasted effort. 	 It is contend.ed by these
people 'that non-professional people do not understand the techniques of
planning and their presence delays the process and leads to wastage of
funds. NcLoughlin26 has attacked this attitude thus, "A good deal of
nonsense has been uttered in the past about planning being a job for
a team of specialists or words to that effect. In one way, the state-
ment is superfluous, inasmuch as this is true of any complex job. But
the tone of such statements implied that the skills which had, been
drawn into planning over the years and they alone could provide teams,
of varying composition to do all the different kinds of planning jobs
called for. How could anyone, even after the best sort of education,
simultaneously oversee the operations of an architect, a sociologist,
-398-
a landscape designer, a geographer, an engineer and a host of others,
like some preposterous puppet-master? These and similar questions were
based on a fundamental misunderstanding. It arose from the failure to
265define the planning process and the systems it sought to control."
Despite this and similar criticisms, there remains a significant number
of professional planners who regard the participation of local authorities'
representatives and. of the public as being, at best irrelevant and hap-
hazard and, at worst, obstructionist. To this end their attitude might
very well be that if the public are apathetic to the planning problems
it is not part of the professional planner's duty to strive hard in seek-
ing public participation in order to be obstructed by it.
Two other points need to be mentioned, namely, planning educa-
tion and. the tightening of staff regulations that govern urban planners
and personnel. With regard to the first, there exists a number of small
urban centres in East and. West Africa as well as North Africa which are
266designed to train manpower. 	 In the majority of cases these have
been survey schools and institutions concerned mainly with physical
planning and. they have tended to produce sub-professional personnel.
The other type of training has been the apprenticeship system whereby
school leavers join practising planners with the notion that after a
considerable time of being on the job, as it were, these apprentices
will become planners themselves. It has been observed that the latter
category do a great deal of actual planning in the West Indies.267
Ghana the intermediate - grade planning assistants with 3 years train-
ing have proved most useful in supplementing the civalified planners
avajiab	 There is therefore a need to maintain this kind of train-
ing. The education that is lacking is that of the graduate and post
graduate standards to cater for comprehensive planning. Urban studies
are undertaken at the Universities of Ghana, I badan, Haile Salassie
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and. Nairobi and. research facilities in urbanisatjon exist at those centres
and. at Dar es Salaam and. Nakerere Universities.269 }towever, none has
been operating long enough to produce more than a bare minimum of planners
required by the country it serves. Very few of them have adequate staff
and. facilities. 270 It may be that it would be too expensive and perhaps
unnecessary for just one East African country to establish one complex
of urban studies for its own home needs; urban studies is a new subject
even by the standards of the developed countries. 271 It is only in
recent decades that the United Kingdom, Prance and. the United States
of America have seen the need. to establish urban studies and institutions
on small scales. It is therefore recommended that a number of neigh-
bouring countries with a common language and similar educational systems
might pool their financial resources together to found an urban and
Regional Planning Institute to serve them. Such an Institute would be
ideal for the countries of East Africa and may also serve countries
like Zambia, Somalia and. The Sudan. 272 The Institute should be able
to mount both graduate and. post-graduate courses in the field of
planning and development. It could. be administered by the East African
Inter-Universities Council which continues to co-ordinate a number of
projects undertaken by the East African Universities. It is envisaged
that while the graduate course would. concentrate on the traditional
subjects offered in planning and, development, the post graduate course,
perhaps at a diploma level, would. be able to attract graduates from
all the disciplines related to planning such as sociology, economics,
law and political science. Practising planners would also use the
institute's library and research facilities.
The situation is bad. enough when there is not sufficient man-
power to choose from, but when the few who are available cannot be
relied on for dedication, impartiality and honesty, as the Allen Report
...Z&OO...
has revealed in the case of Kampala, the position becomes intolerable.
Hitherto, the discipline and. control of planners in East Africa has
2' Zbeen governed. by the public service regulations. ' The regulations
are known as standing orders. Among other things, they prohibit pub-
ho officers from engaging in any occupation or employment for gain
outside their official duties. They may not accept a directorship
or serve on a public board or committee or receive any fee or an
honorarium or benefit of a Government contract except in their cap-
acity as shareholders in a company. A public officer is expected. to
serve the state to the best of his ability and honesty. It is not
always easy for the state to check whether public officers have per-
formed their duties or acted in accordence with the standing orders.
Conseciuently, whether they do so or not is, in the main, left to their
discretion and judgment. A series of criticisms have been made against
public officers in East Africa and. in some cases the criticism has led.
to prosecution and conviction. However, in the majority of cases the
criticism has had to be general without naming any specific officers
in particular because of the difficulty of proving any allegation.
For instance, it has been said,
"Nany public officers do the minimum of the work
expected. of them and. concentrate on work designed
for personal gain....., certain senior officers
in the public service who are supposed to advise
ministers and assist them in the making of Govern-
ment policies do not do so but patiently wait for
the Ninisters to initiate and. produce them on
their own and, even when the policies have been
approved, the officers implement them, if at
all, with lukewarm enthusiasm." 27k
Some have been accused. of illegally trying to influence the actions of
-kol -
subordinates. They have coerced the latter to act partially in their
favour or that of their relatives and friends. Allegations of attempts
on the part of senior officers, to bend the ends of justice and to use
discretioriarr powers in favour of vested interests have also been made.
Incidents are w€ll known in East Africa where land, goods and money
have found teir way into the possession of public officers on no other
ground except that they promised to exercise their public duties in
favour of the td.onors.1275 Pu.blic Service Commissions were set up
to preserve the independence and. impartiality of public servants and
to insulate them from political pressures.276 With the attainment of
independence, the nationalist Governments found themselves saddled
with a public service wedded to the colonial ways of doing things,
resentful of the ministerial system and, in some cases, resentful of
ministers they thought incompetent. Insulation from political pressure
meant that the civil servant was at best, lukewarm and. sceptical about
political party ideas and programmes. 277
 Mindful of the likely sabotage
directed against their interests and policies, the Governments have
pressed for more control of the public service and in both Tanzania
and Uganda it has been poiiticised.278 The Public Service Commission
too was politicised. 279 This has meant that both the Commission and
the Minister are reluctant to probe into the activities of senior pub-
lic officers on whose support the Government may depend.280 Consequently,
many allegations of corruption, nepotism and tribalism have gone unin-
vestigated. 281
 In the field of planning and development, senior officials
have used their posts to acquire for themselves choice lands, property
and Government contracts. They have been able to acquire the latter
through the loophole in the standing orders which states that prohibi-
tion against personal gain of an officer does not apply to a company
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of which he is a member. In 1969, a research scholar investigated into
the ownership of private property by the Uganda Ministers and senior
public officers and found evidence that many had unexplained companies
and accounts, that town clerks, engineers and. planners owned more than
one house. In one notorious case, an officer owned more than six
houses which he was renting. The then civilian Government suppressed
the publication of the research results.2 2 The researcher found that
in most cases the officers had collected all the wealth within a short
time of being in employment and that before employment they had no
money to their credit.
Other studies have shown that planners tend to site development
projects in planning areas which claim a cabinet Minister as their
representative; 283
 that a person related to a Minister or to them or
having political influence with the Government or political party is
more likely to have his planning application approved without formality
2814than a person who is not so favourably placed.	 Plus was one of the
reasons why Tanzania imposed a leadership code that prohibits ministers
and public officers from owning more than one property or using their
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official status for personal gain.	 The code has been fairly
successful because of the ideological and political commitment to
socialism that has swept through the ruling party of Tanzania. A code
is inadequate to keep public officers in line unless it is backed by
statutory sanctions particularly in countries like Kenya and Uganda
where spontaneous commitment to the ordinary people on the part of the
286public service is generally absent. 	 It may be noted also that since
independence a public officer in East Africa can only be dismissed for
"cause". The standing orders provide, inter alia, that "Pi.iblic Officers
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and employees in the public service are dis-
missed only for misconduct..... When disciplinary
proceedings are instituted against a public officer
they should be brought to a speedy conclusion,
hence the Responsible Officers or Appropriate
Authorities (Preferring the charges) should make
sure that submissions to the Public Service Cominis-
sion are full and factual, that events which led
to disciplinary action are isolated as to place and
time and. cross-referenced so as to facilitate
speedy handling by the commission. Removal of
an officer from office is not effective until the
constitutional act of removal is in fact done and
cannot therefore be boak-dated. In all disciplinary
proceedings whatever, the rules of natural justice
apply. Those who handle the cases must be
impartial and both sides must be heard. No officer
can therefore be subjected to any punishment without
being informed, in writing, what he has done wrong
and. being given an opportunity to make his defence
in writing." 287
It has been said. that the East African Public Service Acts and the
Regulations made under them for the disciplining of public officers are
so rigid and protective that it is almost impossible to remove from
office, any public officer whose terms of service under a pensionable
scheme have been confirmed. 288
In exchange for the security of tenure suggested under the
Planning Service Commission, stiffer regulations should be made to
govern public officers employed in the planning and. development of
East Africa. It is recommended that besides the normal causes for
which ordinary officers are disciplined and removed from office,
there should be a property code to govern planners and administrators
employed in development. As soon as a planner or administrator is
appointed he should be obliged by law to disclose his proprietary in-
terests, whether land, buildings or bank accounts.289 The interests
should be registered with the Planning Service Commission. To avoid
any embarrassing disclosures the register should be deposited in a
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bank. In the case of land, the Registrar of Titles should be notified
of the officers who are affected. and the interests in land. which they
have disclosed. Similarly, in the case of bank accounts, the various
banks with which the affected officers bank should be notified of
their customers who are subject to the regulation. In the event of an
officer acquiring more land. or banking more than a prescribed sum of
money the registrar or the bank, as the case may be, would be statutorily
obliged to inform the Planning Service Commission. The officer would.
be under a duty to explain how he came to acquire the land. or the money.
Further, it should be obligatory on all accounting officers of the
various departments of the Government to make periodic reports about
their teams and subordinate officers and the Commission should. set aside
one meeting in each fiscal year at which these reports will be examined
and assessed. Lastly, while not advocating the return to the colonial
position when public officers could be removed. at the pleasure of the
state, it is argued that the present protection of public officers is
too rigid and should. be relaxed to enable the governing bodies to re-
move from office public servants who are incompetent or who have been
proved to be of little use to their respective departments.29°
It was found necessary to discuss urban organs and personnel
at greater length because of the conviction that without an adequate
structure and an efficient administration, the initiation and form-
ulation of planning measures, however commendable, may never be im-
plemented.. Secondly, unless there is competent staff to tackle plann-
ing problems a great deal of public funds will be wasted. on non-essential
planning and development projects. The examination in the next chapter
Pe-supposes an existence of adequate urban planning and. administrative
Organs. It also assumes that the persons who will be responsible for
p1annin and implementation of the development measures will be motivated
by the notions and ideals of planning and development and the desire to
serve the needs of the communities concerned.
CHAPTER SIX:	 LAND USE PLANI4ING
SECTION I:	 INTRODUCTION
The first chapter gave a panoramic view of planning in its widest
and. most general sense. The discussion touched on a multiplicity of
notions, objectives and subjects. It was said that in its broad sense,
planning is multi-purpose, comprehensive and calls upon the services
of many :orofessions and disciplines. This chapter is concerned with
land. use planning in particular or what is sometimes described as
physical planning. However, in view of what is examined in the pre-
vious chapters it is inevitable that land use planning should be dis-
cussed with reference to those other topics and, objectives which were
' outlined in those chapters. Since planning has many facets it follows
that its definition varies with the objects to be achieved, with the
discipline of the planner and his appreciation and commitment to one
or more interests in the cominimity he reckons ought to be served by
his plan.1
Charlesworth2 has defined Town and Country Planning Law in the
United Kingdom as that law which deals with the making of plans or
schemes for the planning and development of both urban and rural land.
He points out that such plans and schemes lay down the kind of develop-
ment which is permitted in the different parts of the planning area.
They also control the form which that development must take from the
points of view of public health, public safety ana he anenities of the
neighbourhood. Thus, as seen by a lawyer, planning is concerned mainly
with the imposition of restrictions on the use of land. for the promotion
of good health and the well-being of the local environment. In other
words, planning, at any rate, as seen by Iiarlesworth, is essentially
concerned with the control of land use planning Sand development.
Commenting on the Housing, Town Planning, etc. Act, 1909, the
first of its kind to deal with the subject of town planning in England,
Heap, another English lawyer, states,3
"Here at last was an opportunity of controlling not
merely the construction of individual buildings (that
was possible under the Public Health Acts) but of
building development as a whole, regarding the land
of individual owners not as so many isolated plots
but as parts of a greater whole and providing for the
development of each plot not only in accordance with
the requirements of local building by—laws but, in
the words of section 64, with due regard to 'amenity
and convenience in connection with the laying out and
use of the land. of any neighbouring lands.'"4
Once again we see that the emphasis is on control rather than planning
per se. Indeed, this particular legislation had empowered local
authorities to make town planning schemes with the general object of
securing proper sanitary conditions, amenity and convenience in connection
with the laying out and use of the land and the neighbouring lands.
Telling5 analysing the same legislation remarks that not only could it
regulate the number of buildings on a site and the space about them, but
it could provide both for the control of their appearance and the way in
which they might be used - a characteristic of the law applicable to the
detailed Jinja plan referred to elsewhere in this book. 6
 Poulkes, another
Bnglish lawyer, has seen the main purpose of planning law as the control
6a
of land and prohibition of development without planning permission.
The deduction to be drawn from the above citations is that the
laws assumed that there were certain people, called planners and
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and, developers, who were set on wrecking the land, endangering life and
health and spoiling the environment by their zeal to indulge in planning;
and. the purpose of the law was at best to stop them doing so or at least
to control their actions. In this sense planning law was negative.
This attitude may be compared to the liberty of the individual under
English law. The liberty of the individual is in many respects taken
for granted and it is up to those wishing to take it away or restrict
it in some form, to justify their act with reference to some specific
rle of the common law or statute. Similarly, the traditional and.
normal rights of ownership and use of land should be taken for granted
and those desiring to alter them must justify their actions by a refer-
ence to some specific rule of law enabling them to do so. Thus, planners,
like the law enforcement agencies of the land felt themselves restrained
from doing what they regarded as proper and necessary.7
At the same time the positivists in planning were pressing for
a change in the planning law. They occasionally persuaded the Govern-
ment of the day to appoint commissions of inquiry to investigate the
state of the law and to make proposals for change. For example the
Barlow Commission on the Distribution of the Industrial Population8
expressed the advantages of dispersal and decentralisation in comprehen-
sive redevelonent. It was equally alarmed by the high compensation
which local authorities had to pay when extinguishing industrial firms,
and argued that this high cost, taken with the inability to recover
batterment levies, was preventing any rethiction in employment densities.
The Barlow Report was followed by the appointment of a Committee on
Land Utilisation in Rural Areas. 9
 The Reports of both bodies resulted.
in the passing in 1943 of two Acts concerned with planning - one provid-
ing for the appointment of a Minister to be in charge of securing
-409-
consistency and continuity in the framing and execution of a national
policy with respect to the use and development of land throughOUt England
and. Wales and, the other extending control of planning to the whole
country. 1 ° The power to redevelop and reconstruct areas which had been
heavily bombed during the war was vested in local authorities by yet
another Act, this time the Town and. Country Planning Act of 1944. In
the saxne period another committee, the Uthwatt Committee was investigat-
ing the problems of compensation and Betterment. 11 The Committee's
Report argued that by nature town and country planning cannot be static.
It must advance with the conditions of society which it is designed. to
serve. Although many of their recommendations were made in connection
with Reconstruction Areas after the war they intended them to be of
general application to the whole country. Theyrecommended that selec-
tion of areas must be left to the discretion of the local planning
authority to be determined, solely by reference to planning requirements
under central government guidance and control. Of the U±hwatt Report
it has been said,
"To a large extent, the Report equated the implemen-
tation of planning aims with compulsory purchase powers.
Thus the development rights in all undeveloped land were
to be purchased by the state, and, on urban land., com-
pulsory purchase powers were advocated for reconstruc-
tion areas, for acquisition in advance, for reinstatement,
for recoupment and for other adjustments necessary for
good planning. Recogoising the procedural difficulties
inherent in such an extension of compulsory purchase,
various measures to simplify procedure are also re-
commended. The recommendations of the committee leave
no doubt that the dominant concern was to secure that
planning objectives were not thwarted by legal incap-
acity or procedural and financial defects."'12
In addition, the
Report noted that planning objectives embraced social and economic
objectives, later the Report formed. certain aspects of the legislation
dealing with New Towns in 1946. 13	*
However, 'it was not until the end of the Second World War that
the attitude towards planning law in Britain underwent a radical an14
This resulted in the enactment of the Town and Country Planning Act of
1947. Although the old attitude that emphasised control persisted
there was a new awareness that to remove the ugly sights of the war
bombing, to redevelop the properties that had. fallen under disrepair
and. to plan for further industrial expansion and the growth of popila-
tion, it was necessary to vest local planning authorities and the cen-
tral government with wider powers of planning and development. Planning
had. become a necessary evil In the eyes of those who previously opposed
It. For those who saw it as the only solution to the problems of urban
centres it was a welcome change. But no sooner had the legislation
begun to be effective and some sort of order and. orderly development
occurred th a remotion against the powers, as vested in local authori-
ties and. the central government, gained support. 15 The reaction was
followed by a reluctance on the part o policj and. decision._making bodies to
implement the provisions of the Act to its fullest and, logical limits.
Thus, Hart has observed,
"Since 1947, complaints about the planning system
have mounted4 chronic delays have arisen in secur-
ing Ninisterial approval of Development ilans and
in dealing with applications for planning permis-
sion. It has been argued that broad policies have
bogged down in details, especially in arguments
over compulsory purchase of land. Faced with
cumbersome procedures, financial limitations and.
inadequate staff, local planning authorities
have been unable to make much progress with com-
prehensive development."16
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The plarmin system established by the Town and Country Planning Act of
1947 as consolidated in 1962 was to remain in force until 1968 when new
ideas about the planning process came to be formiflated. In 1965, the
Minister of Housing and Local Government appointed a Group known as the
Minister's Planning 	 Ad.visory Group to investigate the matter and
make new recommendations. 17
 They published, their report on a new styl-
ing for Town and. Country planning control. The publication was
followed by a White Paper entitled "Town and. Country Planning" and.
the White paper spelt out the objectives for the new proposed changes
in the law in the following terms:
"Three major defects have now appeared in the present
system. First, it has become overloaded and. subject
to delays and. cumbersome procedures. Second., there
has been inadequate participation by the individual
citizen in the planning process and insufficient
regard to his interests. Third, the system has been
better as a negative control on undesirable develop-
ment than as a positive stimulus to the creation of
good environment. These are the main defects which
the revision of the system must tackle and the
Government propose to remedy them. To combine
the safeguarding of individual interests with
quicker decisions means steamlining; to emphasise
the positive environmental approach requires a
concentration of effort on what is vital, and less
central control over detail; and in considering the
changes necessary we must recognise that planning
now is operating in a very different context from
that immediately after the War."18
Apart from providing for citizen participation in planning the
law was to direct that the drawing up of plans must be realistic in
financial terms. The demands plans make on the main capital expenditure
programmes must be reasonable in amount and in timing. However, admirable
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they may be plans which cannot be realised, are positively harmful.
They stand in the way of more realistic plans, and. cause needless
worries to people who fear that their interests may be affected. In
1971 the provisions of the Town and. Country Planning Acts of 1962 to
1968 were, with a few exceptions, repealed and. re-enacted in conso].-
iclated. form in the Town and Country Planning Act of the same year.
The following year the Government found. it necessary yet again to
propose a new bill to cover various aspects of planning that were
omitted in previous legislation. These included, inter alia, pro-.
vision for joint structure plans, control of demolition in conservation
areas and the extension for a further five year period of the special
powers to control office buildings. The new Act was known as the Town
and, Country Planning (Amendment) Act 1972 and to-day the correct
citation of the planning law in gland and Wales is the Town and
Country Planning Act of 1971, as amended.19
There are several reasons why it was fouM necessary to trace
the historical background of planning legislation in the United. Kingdom.
First, it has already been noted. that planning as a discipline in East
Africa derives its origins from &iglish planning laws, practices and.
techniques. These continue to play an important role in the urban
planning and development of East Africa notwithstanding that the coun-
tries of the region are now sovereign and. independent states. It was
therefore necessary to examine the development of these laws and. prac-
tices in the country of origin if any understanding and. appreciation of
how they operate in East Africa are to be had. This examination may
further reveal the qualifications and limitations that need to be imposed
in the context of East Africa. Secondly, the historical account of
English planning law indicates the dichotomy between the forces that
control planning law on the one hand, and those that end.eavour to advance
and. guide it, on the other. It might be a useful exercise to discover
whether the same forces with equal power or influence exist in the area
of this study. Thirdly, the examination has shown that land. use p].azni-
ing is not merely concerned with the drawing up of maps but involves,
among other things, the consideration and evaluation of certain policy
priorities. 20 Pourthly, the majority of the East African planners are
people who were either educated in the United Kingdom and. countries of
the Commonwealth with similar planning laws arid techniques or who con-
tinue to rely largely on the planning techniques and. literature of the
same countries. Consequently, it is relevant that these same planners
should have some basic information as to how these have developed over
the years. Lastly, it is necessary that in discussing planning law in
East Africa some space should be reserved for an examination of how
that law has developed iii the region and. British Planning policies and.
laws are part of that development, at any rate, during the periods be-
fore independence. In this respect it may be mentioned that the laws
of planning in East Africa are in substance and considerable detail
replicas of those obtaining in Britain before the post - 1 960 legisla-
21tion.
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SECTION II:
	 URBAN LPJ'ID USE PLAMTING IN EAST AFRICA
PART (A):
	 URBAN PLA1ING BEFORE IJDEPEN])ENCE
Tt The Africans, even if they formed the majority
had little or no influence on layout and outlook
of these towns; they were in them an element of
instability often possessing right of residence
only when employed by the privileged town-dwellers -
the Arabs, Indians and Europeans. It was they
(the latter) who decided the town plan and the
segregation into living q .uarters, in the first
instance according to race, then according to
wealth and social status. In either case the
result was usually the same, naxnely, over-
crowded native quarters often at the edge of
the town, or even outside it to avoid the
strict building regniations enforced inside the
city boundaries."22
It is with these words that Ernst Wei 	 who has made a special study
of the urban set up of the region castigates the colonial planning of
the East African towns and its consequences. In defence of the planners
of this period several reasons have often been advanced. In the first
place the pre-colonial East African was not urbanised. With the excep-
tion of certain coastal towns which experienced Arab settlements and
trade and a number of inland royal enclosures of the traditional rulers,
urbanisation was a result of colonialism. Thus, the African who did. not
know urbanisation had nothing to contribute in the planning process de-
signed to eradicate the problems o.f such urbanisation. In the second
place, there prevailed an opinion, later proved to have been erroneous,
that the Africans did not wish to be urbaxiised and those who resided
in the towns did so by dire necessity with the intention of returning to
their homelands' whenever opportunity presented itself. It was ar&ued.
therefore that to cater for such people in the urban plans would have
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been a wasted effort and a misuse of manpower and public funds. In the
third place, it can be said that even if it was inevitable that the
Africans wished to be part o the urban communities, the colonial
policy in practice, if not in theory, was to discourage such wishes
and the planners were only carrying out the policies of their political
masters. Prima facie, these are grounds that appear to exonerate the
colonial town planners from the charge that they completely ignored
the interests of the local inhabitants. Eowever, an analysis of the
conditions prevailing at the time is likely to render the grounds fallac-
ious. Admittedly, East Africa was and still is one of the least urban-
ised. regions in the world. 23 On the other hand, the statistical data
of the period reveal an interesting phenomenon. At no time during the
period was there any occasion when the combined immigrant population
outnumbered the local inhabitants in any given town or urban centre.
The statistics of the period show that for each town whereas the iirimi-
grant races numbered a few hundreds in population the Africans were in
thousands and. whenever the former population increased to thousands the
latter would be .tens or hundreds of thousands. Moveover, the respec-
tive populations would be on a permanent basis rather than a temporary
one. It is also true that the Africans then as now had a tradition f
returning to their villages and anoestoral homes, but this was no more
strange than, say, Europeans who possess an urban home and a country
home and are in the habit of moving to and. from the two places of resi-
dnnce. The fact that one commutes between two places which he calls
home is not a justification for excluding him from any plan designed for
either. The argument that the local inhabitants were ignorant of urban
problems might suffice as an excuse for not consulting them but it does
not altogether answer the charge that their interests were ignored.
There are, within the developed countries, large groups of ignorant
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people and members of the working class who may not understand the in-
tricacies of the planning process or who may be indifferent to the prob-
lems of urbanisation but those are always catered for in the plans and
schemes of development. The idea that the planners were simply carrying
out the policies of their political masters is equally questionable.
In the majority of cases the so-called masters were so removed from
the scene of planning that they invariably accepted the assessment and
advice of the planners. Further, there were occasions when the polit-
ical masters directed. that the Interests of the local inhabitants should
prevail but such directions were ignored or interpreted differently by
24the planners.	 The notion that the Africans were not attracted to
the urban life has been contradicted by every researcher on urbanisation
in Africa. The policy that discouraged them from settling or residing
in towns is equally criticised as having been unrealistic and short-
sighted in view of the economic arid social benefits towns appeared to
offer. In any event, research findings have proved that inspite of
this policy, thousands of rural dwellers continued to flock into towns
contrary. to the anticipation of the colonial planners and adminis-
trators, 25 Thus, the examination of urban planning during the colonial
period, must take into account the fact that the plans were influenced
by the interests and demands of the dominant Immigrant minority rather
than by those of the local inhabitants who formed the greatest numbers.
UGA]YIDA:
Urban planning in Uganda has been institutionalised since 1918.
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However, control of planning during the colonial period tended to be more
ad hoc and, haphazard than systematic and comprehensive. iuch attention
was concentrated on the planning and development of Kampala municipality
as it was then lcnown. Though not the then capital of the Protectorate,
Kampala was the largest commercial town in the land. Of the East African
Towns only Kampala can claim to have grown out of an indigenous African
town. As already noted, the others have developed mainly from Arab and
Asian trading outposts or from European settlements under the colonial
admlnistrations.26 The Nunicipality of Nengo, the seat of the Buganda
government since 1884, is within Kampala. Until its abolition in 1967,
Buganda was the largest and most developed region of Uganda, having
been one of the four ancient Kingdoms in the Country, each with a sep-
arate system of African administration organised under a semifeua1
chieftainship. 27 In Kampala, the palace of the kings and their
traditional tombs stand side by side with new buildings and bazaars
and, in contrast with modern architecture and design. Nengo t'zas the
focal point of Uganda's explorers, missionaries and. colonial adminis-
trators. Inevitably, it became the centre of commerce and trade. It
is not surprising therefore that Kampala should have attracted more
planning interests than any otber urban centre in the country.
In 1915, the Colonial Office sent Professor Simpson to Uganda
s a planning expert to advise the colonial administration on the growth,
planning and, development of urban centres in the Protectorate. At the
time, Kampala, as a colonial administrative centre had been in existence
since 1890. Among his recommc'nd.ations was that a C entral Planning Board
should be established to deal with the urban problems not only of Kampala
but of all other administrative and. trading centres throughout the
Protectorate. He was mainly concerned with the health of the residents
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and. the beauty of these towns and centres. This is reflected in the
membership he proposed. for the created Planning Board. It was to
consist of the Principal Medical Officer as the chairman and the
Chief Snnitary Officer, the Land Officer, the Director of Public
Works and. the Medical Officer of Kampala as members. 1Tone of these
officials was a qualified planner, and in fact the Board did not have
28
a qualified. planner on its membership until 1949.	 Inspite of its
limited objectives and. the short time he spent on its preparation,
Simpson's Report was to be the foundation of urban planning and. dev-
elopment in the Protectorate. His own tentative plan for the Kampala
area was to guide the town t a administrators for nearly twenty years.
Of his work, Kendall who was the director of Town Planning in Uganda
in the 1 950s, rnade the following commendation :
"In planning thought he was well in advance of
his time, for it must be remembered that large-
scale experiments in town planning had only just
begun in the United Kingdom at the beginning of
the century, and. that the Town Planning Institute
(in the United Kingdom) was founded. only in 1914."29
But because the Board was non-professional as far as planning was con-
cerned,no comprehensive plans were produced or adopted. Decisions were
taken on problems as they arose with little consideraticn given to the
orderly and regulated develomient of the towns in the future and
Kendall remarks that,
"The BoazId lacked advice of a trained planner
although the various qualified officials were con-
sulted from time to time.,..,.. The absence of an
overall plan created. a lack of continuity and. ad  hoc
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decisions became the rule rather than the
exception...... There appears to have been
little real collaboration between the major
departments of Government in regard to over
all planning policy. The records of past
Minutes display wide divergence of opinion
by members with the chairman being quite
incapable of resolving them."30
Failure of the Board to halt unauthorised development was noticed by
another planning expert who made the following observation,
"It is by these and other signs that one is made
to realise how terrible are the ravages created when
our so-called civilisation forces its way uncon-
trolled into the heart of a new country. Need it
be wondered that the more thoughtful members of the
community feel overwhelmed with convinced despair
when they view this state of chaos and almost
licensed breach of all reasonable development."31
The nearest the Board came to making a comprehensive Plan was in 1919
when the Simpson Report was 8till fresh in their minds. In that year
they wrote a memorandum suggesting three alternative Plans marked nA1',
ttBtt, and "C". The hans were discussed by the influential members of
the Kampala community and by the Governor of Uganda and his advisers.
Thereafter, the Governor dispatched the Plans to the Secretary of
State for the Colonies who approved the adoption of Plan "C", and since
1920 Kampala has developed in accordance with the zoning proposals in-
dicated in that Plan. The Ilan was based largely on the previous
recommendations of frofessor Simpson.
The next important expert to advise on the development of Kampala
came to the Uganda scene in 1929. This was Mr. A.C. Mirams, a well known
English planning consultant and valuer. He was invited, to Uganda and
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asked to advise the government
"In regard to the general layout of Kampala
and Jinja with special reference to the fu-
ture expansion, the siting ol' public build-
ings, co-ordination of arrangements for roads,
drains, sewers, electric light, and-power
lines, the problems of native location, the best
means of refuse disposal and the revision of the
existing rules of the township generally and the
preparation of a Town Planning Ordinance."32
Mirams, who had had. considerable experience of similar towns in the
Par East did much more work for Kampala than was envisaged in his terms
of reference. His investigations, findings, proposals and recommenda-
tions were compiled in two volumes and his final report was covered in
no less than twenty four chapters. The report covers matters such as
historical background, geological and meterological conditions, the
location and composition of populations, land and land tenure, roads
and the dependent problem of traffic, housing, architectural control
of buildings, co-operative housing for lower income groups, bazaar
areas, drainage of swamps, improvement of health, siting of industries
and the new railway station, sewerage and refuse disposal, quarries and.
brick fields, open spaces, recreation and play grounds, and the proposed
legislation to ensure the carrying out of the development plan. 33 In
the context of physical planning, it can be seen that Nirams was as
comprehensive as he could possibly have been at the time and. under
the circumstances in which he made his investigation. His influence
on the subsequent development of Kampala and, other Uganda towns was
considerable. It has been observed, that the present built-up areas
of Kampala and Jinja both commercial and residential, are a direct
result of his recommendations. Subsequent plans have since been guided
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by his report.
The policy of calling upon the services of expert planners
whenever things got out of hand was largely unsatisfactory. Both
Simpson and Nirams had been invited because the local "planners" did
not know what to do faced with the speed with which Kampala and the
other major towns were expanding and development without control.
Yet, the central Planning Board was supposed. to control such develop-
ment by definite plans. It was not until 1949 when Kendall, an ex-
perienced town planner, was appointed to the newly established post
of Director of Town Planning in Uganda, that some semblance of order
and foresight began to impress themselves on the urban planning of the
Protectorate. Kendall who had had similar experience in Malaya and
Palestine decided to overh24. the practices that had characterised
urban planning in Uganda since the departure of Simpson. He reorganised
the new department of Town Planning and recruited new staff on a per-
manent basis. He took over the chairmanship of the Central Planning
Board. The impact of a full time professional planner in Uganda can
be illustrated by comparing the frequency and the business of previous
Board Meetings with those he managed to call and. influence. In its
thirty years of existence the 'lay' Board managed to hold only 32
meetings and discussed. on average about 20 items each year. On the
other hand, during the first six years of Kendall's directorship there
were 57 meetings, an average of 8 meetings a year, and. the records
show that the least number of items discussed in any one year of that
period was 43 while the biggest was as high as 121.
Within a year of becoming the first director of the department,
Kendall initiated. the passing of the Town and Country Planning Ordinance
which he regarded as necessary because, in his own words, "Planning in
Uganda was based on the 1932 English Town and Country Planning Legislation
instead of the 19k7 Act."35 Although amended slightly from time to time,
the ordinance remains the basic law of planning in Uganda to-day. Kendall,
his department and their successors could not cope with all the planning
oblems of Uganda. The department's responsibilities stretched over all
the urban centres in the whola Protectorate. At the same time, the
Director had only a small staff at his disposal. These, coupled with the
worst conditions of transportation of the time made it impossible to pay
attention to all the urban problems of the country except the very serious
ones and even then only in respect of the bigger towns like Kampala, Jinja,
Mbale and Masaka, the latter three being within easy reach of Kampala
where the headquarters of the department were sitttated. Kampala being
the biggest and commercial centre of Uganda absorbed the greatest energy
and attention of the professional planners. Expatriate advisers and
scholars found it convenient to deal with and study the
urban problems of Kampala. Upon this point, Professor Langlands of
Makerere University makes the following comment,
UClearly the greates amount of written material
exists on Kampala, as the largest and geographically
most complex of the country's towns."36
The planners were further handicapped by the fact that much of
their time had to be spent on non-professional matters. As head of
department, the director was in charge of astaff employed throughout
the country. He had to look after their interests whether relating to
work or social welfare. According to the government's standing orders,
moreover, he was expected to co-ordinate the work of his department
with the policy decisions of other government departments and to advise
the various Ministers on the implication of their ministerial policies
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to urban planning and development. He also exercised powers of supervision
over his staff throughout the country. Many of the visits he frequently
made to urban centres outside Kampala were necessitated by administrative
and supervisory rather than professional expediency. Hi department was
responsible for receiving, commenting upon and approving numerous plann-
ing applications from individuals who wished to develop the urban centres.
It is therefore to their credit that in spite of these varied tasks the
planners found sufficient opportunity to carry out professionaJ. duties
in the field of urban planning and development. In perspective, Hather,
of the same department since independence, has reviewed the work of
his predecessors and commented thus,
"The series of urban plans produced.... were very
limited in their application to the total needs
of urban population (and) were usually the result
of hasty 'through - the windscreen' surveys, and
lacked any prior attempt to quantify the problem.
No positive provisions were made in these plans
for their implementation and to a considerable
extent they were restrictive in nature and con-
tent. But at least during this phase the basic
fabric of a planning department was kept in
existence, and the hope of planning was retained,
during a period when these early efforts towards
urban planning might easily have disintegrated
completely. "37
It is to be appreciated that the Africans having been igned as a serious
urban community, much of the planning was undertaken in those urban areas
where the majority of the immigrant races resided and carried on their
businesses. The most scenic and desirable locations would be earmarked
for the dominant communities as residential quarters. The central parts
of the town would be chosen for their businesses. In between the next
best areas would be reserved for golf courses, tennis courts, swimming
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pools, club houses, and schools and hospitals for the same communities.
Then a network of tarmac roads would be planned to connect these focal
points and thereafter the colonial planner would be concerned with find-
ing places where the Africans who had found their way into the urban set
up would be directed to settie.8
Notwithstanding that the Africans were largely ignored in the
planning and development of the areas described above, their existence
could not simply be overlooked. Apart from those who came to the town
of their own accord there were large numbers of Africans who were re-
quired to be in the employment of the government and urban authorities.
They might be employed as labourers, office cleaners and messengers.
Later, as many of them became educated and trained in schools and tech-
nical schools, there grew up a large community of indigenous skilled
and semi-skilled technicians, bricklayers, masons, cooks and clerks.
Almost all the immigrant households employed one or several Africans
as cooks, maids and house servants. With a few exceptions all the
houses belonging to the immigrant races were designed in such a way
that they did not include extra rooms for house servants. It was in-
evitable that this large community of useful natives and outnumbering
their masters by substantial numbers in population should be found a
'natural' home. It was usual to select one or several locations within
the pen-urban area and to declare them as native reserves or African
quarters. The locations would be placed under the jurisdiction of the
local chiefs depending on the tribal group that predominated in the
countryside surrounding the town. The choice of jurisdiction and
chiefs was not always a wise one since the urban Africans were invariably
composed of different tribes from East Africa while the chief and his
tribal customs might have been local affairs unfamiliar to and resented Io3
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those who did not happen to belong to the same tribe. In some cases each
tribal group.would combine and ' .11ocat' themselves one part of the loca-
tion and demand the right to exclude 'alien' tribes and to choose their
own chiefs. Such demands were often dismissed as being petty. The dis-
missal may be appreciated when it is realised that among the early
colonial administrators a considerable number saw the African as an
African without bothering to discover that there were differences between
one tribe and another and that the traditions and customs of one tribe
may be taboos to other tribal groups. 9 Be that as it may, the policy of
segregating the Africans from other urban dwellers resulted in the
evolution of two systems of urban administrations within one geographical
area. One was highly sophisticated, British orientated and designed to
serve the interests of the immigrant minority. It took priority in man-
power, materials and finance. The other was traditional and ignorant of
urban problems. It was supposed to serve the African majority many of whose
customs and aspirations it had no knowledge or the inclination to appre-
ciate and evaluate.
The dualism in urban administration in East Africa is best exem-
plified by the City of Kampala and the Municipality of Mengo. Although
Mengo is geographically within the City of Kampala, it was historically
administered and developed by the then Kingdom of Buganda of which it
was the capital. Under the Buganda system of government, the Kingdom
was divided into counties sub-counties and parishes. Mengo was one
of such sub-counties of which Mengo Municipality was a parish. In
otherwords, both the sub-county and the parish had the same name of
Mengo. Originally Kampala was founded on the eastern side of the Mengo
Municipality but through decades of developments and extensions the
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latter came to be almost surrounded by areas within the jurisdiction of
the Kampala Urban Authority. Nevertheless, both the Municipality and
the areas immediately beyond the bounderies of Kampala continued to be
under the jurisdiction of the Buganda government. The Municipality was
inhabited mainly by Africans and it was developed mainly by and for
them. As far as the Buganda government was concerned, Mengo was a
parish like any other to be treated equally like the rest of the King-
dom without any special emphasis on urban problems and their soiutions.
On the other hand, Kampala was modelled on the English municipal pattern
of Maor, Deputy Mayor, Aldermen, Councillors, a Town Clerk and other
full time officials. We have seen that the Central Planning Board and
later, the Town Planning Department concentrated on its planning and
development. Thus, while the two areas overlapped territorially they
experienced different aspects of policies, planning and administration.
Kampala evolved its own system of rating and its own utility services
of roads, sewerage, street lighting, water supply, electricity, parks,
swamp reclamation and pest control. 1 Some of these services were ex-
tended to suburban areas which were legally under the jurisdiction of
Mengo but which had no means of providing their own services.
The superiority of Kampala in wealth and the provision of com-
munity services over Mengo became a major source of friction between
the Kampala Urban Authority and the Buganda government. The former
objected to the unregulated type of development which was taking place
around the city limits. Its residents expressed fears that epidemics
would spread into Kampala from these areas even though there is no
evidence that this ever occurred. The Buganda government resented the
presence on its territory of such a powerful rival authority and resisted its
tendency to spread and absorb an even larger area through the Protectorate's
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Government's powers of compulsory acquisition.I2 The Mengo sub-county chiefs
retained the administrative and judicial responsibilities over all the Kampala
population which was classified as native. They were authorised to collect
taxes from the Africans who worked and resided in Kampala and yet it was the
City Urban Authority which provided them with. employment, shelter and
social services. The non-Baganda Africans working in Kampala resented
the arrogance and highhandedness with which the Buganda chiefs treated
them. The maintenance of law and order within Buganda was the responsibility
of the Buganda government. This mennt that the Municipality of Mengo and
the Africans residing in Kampala were policed by the Buganda chiefs and
'askaris' who were untrained and inexperienced in dealing with the problems
of a highly mixed population in an urban environment. The Buganda Agree-
ment of 1900 had contemplated this situation and provided that the chiefs
could always ask for the assistance of the Protectorate Police. The chiefs
got into the habit of calling in the Protectorate Police to investigate
and deal with cases of crime with which it had been intended that the
Buganda authorities should dea]..
Although up till 1969 the sub-county of Mengo was always the more
populcu.a of the two, Kampala was always by far the wealthier. Comparative
official estimates over the years show that in revenue and expenditure,
the finances of Kampala exceeded those of the sub-county. In the years
between 1928 and 19k7 these excesses were in the ratio of six to one in
favour of Kampala. After that period, the revenue for Kampala increased
more rapidly while that of Mengo remained almost stagnant. For instance,
in 1953 Kampala's expenditure was £500,000 while that of Mengo was a mere
Li ,000. Much of Kampala's 3.ncouie came from the rates and development
projects while Mengo relied heavily on subsidies and grants
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from the Prbtectorate government. The financial weakness of the Mango
Municipality cannot be attributed entirely to the poverty of its residents
even though this was a contributing factor. It was mainly the result
of the administrative incapacity of the Mengo authorities and the
rigidity of the Land Tenure system which existed in Buganda. 4 The
Buganda authorities failed to raise or hold funds available for inves-
ments. The Eaganda landowners strongly opposed any reasonable level
of taxation or urban rating. The highest level of taxation to which
the wealthiest Africans paid was ridiculously low in an urban context.
In contrast, the Kampala residents and businessmen paid rates and taxes
comparable to those paid in an average English town. 46 The inability
to appreciate the possibilities of a cash economy in preference to an
agrarican subsistence economy was first pointed out by Sir Apolo Kagwa,
one of the first Africans ever to sit in the Legislative Council. In
his maiden speech to the Council he said,
"....... Sir, I should like to draw attention to
the fact that the introduction of a cash economy
has disturbed the African Society and shaken (it)
to• its very foundation - our customs. Unless the
African is trained in the new economy and the art
of earning money and spending it wisely he will
be ruined and his progress will be impossible.'k7
Few people in Mengo or elsewhere in the native administrations nor the
Protectorate government took heed of Kagwa's warning. It is noteworthy
that under the Buganda Agreement of 1900 it was the chiefs who owned or
controlled most of the land within Buganda including the Municipality
of Mengo. At the same time, they were the same people 'who constituted the
planning authority under the various Local government ordinances. 48 They
would therefore have determined any system of rating and approved any
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development projects. Traditionally, the chief's power lay in his
ownership and control of the land, for all his tenants and sub-tenants
were under a customary duty to pay him homage and traditional rent as
well as to obey his orders and do various onerous services for him.
The alienation of his land or the tying of it to industrial or housing
projects would have meant the reduction of the tenants and therefore a
decrease in the chiefly powers and privileges. It is for these reasons
that the chiefs resisted any attempts for full scale planning and devel-
opment of the Municipality of Mengo. Occasionally, the non-African
businessmen of Kampala would enter into leasehold agreements with some
of the Mengo chiefs under which the former would pay a premium and be
allowed to develop the latter's land on a commercial basis. From this
system there grew up a wealthy class of Bagarida chiefs and their non-
African businessmen. The latter found the arrangement attractive in the
sense that rates and taxes were much lower than those levied in Kampala.
Moreover, the chief had only to whisper to his tenants that the non-
African was his friend and the tenants would flock to his business and
deal. with him in trade. Thus, the non-African businessmen might get
free and effective advertising. This analysis was characteristic of all
urban centres in Eist Africa even though the system of chieftainship and
•	 •	 .	 •	 •	 •	 if 91t6 influence might have differed from region to region. 	 Every urban
centre, trading post and every administrative town had its own African
counterpart with more or less similar conditions and consequences.5°
What has been said of Uganda generally and of Kampala in particular may
be observed in Kenya, Tanzania and the cities of Nairobi and Dar es salaaxn
except that the planning policies of these other countries had different
motives in important particulars1 and these are examined next.
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KENYA:
Unlike Uganda, Kenya had a large section of Europeans who did not
come merely as administrators or missionaries but as permenent settlers.
Their immigration into Kenya was encouraged partly by the colonial govern-
ment and partly by conditions that existed in Europe at the time of
immigration. 51 The overwhelming numbers of the white settlers were of
British origin, and invariably most Kenya towns were planned arid modelled
on the British urban pattern. It has been remarked that besides some
towns in French West Africa, Nairobi is the most Europeanised city in
black Africa. However, the fact that Kenya possessed a large contigent
of European immigrants is only part of the answer to the colonial
phenomena of African towns. The Planning Mission which produced the
Master Plan for Nairobi in 198 saw nothing unusual in this resemblance.
The report accompanying their plan stated that,
"The aspect of a town will differ according to the
colonial power responsible for its administration.
The British will excel in delightful suburbs and
ample space for sport. The Latin will raise impos-
ing public buildings, avenues, and statues in public
places, all very reminiscent of Europe. Towns will
vary according to the degree of racial segregation
between European and Asians as in Zanzibar, or a
spontaneous kind of 'nucleation' as at Kampala or
very clear divisions (with some mixed quarters)
as in Johannesburg. Africans again may live in
townships built by them and not subject to much
special municipal control, or be housed in
municipal locations. Large employers may pro-
vide private compounds. Progressive towns may
develop native suburbs or villages. There are
some African satellite towns such as Alexandra
outside Johannesburg. "52
Although there was tacit discrimination and segregation of races in both
Uganda and Tanganyika during the colonial rule, the policy was not legally
sanctioned. The situation was slightly different in Kenya for with a
large community of European settlers segregation was often written in the
urban laws of the territory. The segregation would be implemented not
only in the planning measures but also by the enforcement of urban pass
laws that prohibited Africans from entering and staying in urban centres
without justifiable excuse. In 1937 Doug:14s Brummage, one of the most
influential district commissioners in the Kenya colonial administration
articulated the pass laws in the following terms:
"It seems only right that it should be understood
that the town is a non-native area in which there
is no place for the redundant native, who neither
works nor serves his or her people, but forms the
class from which professional agitators, the slum
landlords, the liquor sellers, and other undersir-
able classes spring. The exclusion of these
redundant natives is In the interests of natives
and non-native alike."53
Only those Africans who were gainfully occupied were to be allowed to
remain in the town; anyone else could be expelled. Moreover, unlike
Tanganyika and Uganda, no areas within or outside the towns were declared
locations for the general occupation by natives. Those which were so
declared were reserved arid intended for the Africans who were in the
employment of the urban authorities and of the colonial administration.
In Tanganyika and Uganda if an African went to a place habitually known
as European he or she might be ignored or served with such indifference
and rudeness that no return visit was contemplated. In Kenya he or she
would be chased out and in some cases arrested.5k Thus, the plight of
the urban African in Kenya during the colonial period was worse than
that of hia counterpart in the other two territories.
Again unlike the other two countries, the Kenya law that provided
for the accommodation of the employed Africans was permissive rather than
obligatory. In this respect the Kenya urban African was worse off than
the South African blacks of the same period. Section k3 of the Municipal
Corporation Ordinance made the following provision:
"The council may with the approval of the Governor
lay out on lands under its control such locations
for natives as may be deeemed desirable, and erect
suitable buildings thereon, for the occupation of
natives, and may with such approval compel all
natives residing in the Municipality, except such
as are employed in domestic services and are
lodged on the premises of their employers or such
as are exempted by the Governor, to reside within
such locations."55
Under a similar law in South Africa, a Municipality was under a duty to
houze all Africans not accommodated by their employers. Further, the
South African Minister of Native Affairs had the power to compel a neglect-
ful municipality to make adequate provisions.6
The consequences of ignoring the existence of the urban Africans
other than those in government employment were most demoralising on those
Africans. Some of the more liberal employers earmarked pieces of land
on their estates or business premises and erected simple buildings to
accommodate African employers. In the majority of cases the African
had to solve the problem of housing on his own initiative as a result
villages sprang up around the towns in the early days. As most Kenya
tribes did not have the strong tradition of chiefs as in Uganda many of
these villages were devoid of law and order; developments were uncontrolled.
The Africans used traditional methods of buildings and such material as
they could .lay hands on such as corrugated iron, and sacking. As the
villages grew and developed the demand on the part of the white residents
in the towns to remove them became more insistent. The medical officers
were persuaded to condemn houses in such villages as a danger to health
and when they complied the houses were demolished. In 1923, Kaburini
and Masikini in Nairobi were removed as health hazards and the inhabitants
went to new locations outside the city. One of the new locations was
Pangani. This too was demolished in 1938, this time with some compen-
sation to the inhabitants but without any direction as to where they
should go next. Some of them moved toShani and others to Moyo. Mean-
while, the municipality's own location for the Africans employed in the
government and in its own departments was becoming a slum. This was
Puinwani. In 19tf8 the residents of Nairobi, mainly Europeans, were
demanding and agitating that it be destroyed. These demands were vigor-
ously opposed by some of the other Nairobi residents, especially the
Asians who had managed to establish profitable shops and businesses in
Pumwani and were exploiting the African residents there. 57 The demand
to destroy the location can be appreciated when it is realised that besides
providing communal water service and a water-borne sewerage system, the
Municipality of Nairobi provided nothing else by way of planning or
development:
"The conditions under which natives.are living
in Pangani and Purnwani villages are highly un-
satisfactory; at the former place they are
deplorable. Overcrowding, filth and stench
are the order...... Similar conditions prevail
in several other parts of Nairobi. Add to
unhealthy living conditions, lack of proper
control over thousands of people, most of them
no longer under various systems of tribal
authority, arid you have as a result, indiscipline,
vice and agitation." Thus, argued one colonial administrator who was
campaigning for the removal of these places from the proximity of Nairobi.8
The removal of the Africans from urban centres was not entirely
racial. It was correlated to the question of labour and profit-making.
Those who controlled urban development in Kenya realised that municipal
authorities could not meet the costs of producing sanitation and housing
without having to pay higher rates and taxes and as a result to suffer
in the inevitable reduction of their incomes and standard of living.59
The Planning Mission of 19k8 drove this point home when they commented,
"Indeed the small revenue that can be expected from
a, pioneer population and the high cost incidence of
urban administration in Africa are the key to much
of urban life in this continent. Costs are inevitably
high because public health measures must be eleborate.
Roads are more extensive than elsewhere, the cheapness
of land and size of estates thus off-setting the apparent
cheapness of labour. Love of gardening and open-air
activities, in the absence of alternative recreational
outlets, the rates, and plentiful of land resources,
spread the urban community over many square miles,
leaving to future generations to fill in the gaps and
make for denser settlement...... The i6sue is com-
plicated by vested interests...... The good life of
a town can only be achieved if there are sufficient
number of persons to pay for it. The cost of an
ample water supply must be spread over a large
number of individuals in order to be economically
possible."60
It was therefore felt that the only way to maintain European standards
in Kenya was to make no provision or to allow the least services for
the urban African. Moreover, the planners as well as thepolicy-makers
did not visualise a situation in Kenya when the Africans would ever
share political power with the Europeans and the idea that one dar the
Africans would form the dominant group was as remote as could be imagined.
The majority opinion among the settlers and European residents was that
Kenya would be developed on the same pattern as South Africa. The vision
of the future then was a Kenya in which the European would enjoy perpetual
dominance in all matters political, economicand social. The African
existence would be tolerated in so far as it would be exploited in the
interests of the dominant race.
There were two other disadvantages that confronted the urban African
in Kenya. The central region of the country which had traditionally
formed the home of theKikuyu, the biggest tribe in Kenya, was found to
be the most suitable both climatically and economically for white settlers.
It was subsequently carved up and distributed or claimed by the settlers
who founded extensive farms. An ordinance was passed to exclude Africans
from buying or leasing any lands clasified as European. Moreover, no
African could be employed in a position of responsibility or as manager
on any European land or farm without the express consent of the Governor
of the territory. Thus, the Africans who regarded these areas as home-
land found themselves dispossessed. The other alternative of being
urbanised was, as we have seen, positively discouraged. The situation
in the African reserves was not a happy one either. At least here one
would have expected the Africans to found businesses and trade and to
compete with the immigrant traders and businessmen. However, this did
noy happen; instead, the Indian dukawallah and European trading groups
like the Boma Trading Company conducted monopolistic business in these
reserves. They were the purchasers of local goods, guarantors of credit
to any aspiring natives, forwarders of manufactured goods and the deter-
62
minators of market prices. 	 All tins coupled with lack of welfare
facilities such as hospitals, dispensaries, schools and clean water
became the heeds of discontent that would culminate in the ?4au Man
Movement and its accompanying atrocities both on the part of the col-
onialists and the nationalists. The movements would lead to eventual
independence to the horror of those settlers who had had a vision of
Kenya as the African country of the whiteman. Their feelings in the
face of imminent independence were summed up by the then Governor who
saw the release and ascendency to power of Mr. Jomo Kenyatta as the
doom of civilization in East Africa. He described Kenyatta as the
63leader to "darkness and death". 	 This view stands in sharp contrast
with the current opinion among many of the Europeans who stayed in
Kenya after independence that the same leader has had a stablising in-
fluence on the multi-racialism of the country and is the guiding force
behind Kenya's economic progress.6
TANZNI A:
Until the act of union in 1965, Tanzania consisted of two sep-
arate and independent states, namely, Tanganyika and Zanzibar. The
former is the largest territory in East Africa while the latter con-
sisting of the islands of Zanzibar and Pemba is a mere 6+o square miles
in area. 6 The two countries had, before union, experienced different
kinds of colonial administration and had developed differently in many
respects. Zanzibar which became a Protectorate at an earlier time had
during the colonial period enjoyed a greater measure of independence
in her internal affairs than any other British possession in East Africa.
Internally, the islands had been governed and administered by the Arab
Sultans. Its relationship with the United Kingdom was similar to that
accorded to the Buganda Kingdom which has already been examined. The
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planning, the development and architecture of Zanzibar towns are Arabic
in inception and character; and apart from the colonial administrative
offices and residents and the African residential quarters the Arab
ruling class were left largely to themselves to develop Zanzibar's
town according to Arab traditions. Moreover, being smaller in size
and population, it possesses one important town by the same name and
because of this the comments in respect of urban planning and develop-
ment of Tanzania shall be confined to the mainland of the union. 6
Tanganyika experienced the rule of more than one European col-
onial power, the second of which, Britain, governed the territory as
a trustee on behalf of the League of Nations and later the United
Nations Organisation. The country was first occupied by the Germans and
after the First World War with the defeat of Germany and the creation
of the League of Nations, the League declared Tanganyika a trust terri-
tory and a mandate over it was given to the United Kingdom to administer
it. Thereafter the British policies relating to urban planning and
development were similar to those that have been observed in relation
to Uganda and Kenya. Further, before German occupation, Tanganyika
had been on the direct routes of Arab traders to the hinterlands of
East and Central Africa and on these routes trading posts and Arab
settlements were founded. These were later to form the sites of towns
and urban centres in the development of the country. In their journeys
the Arabs attempted to spread the faith of Islam to the local inhabitants
and their chiefs and many of these were converted. As a result a new
sub-culture emerged from the converts who developed their own way of
organising settlements and building houses. The people who belonged to
this sub-culture came to be known as Swahili and Kiawahili houses can
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be seen scattered all over East Africa with the greatest concentration in
the towns of the coastal belt. Consequently, urban land use and develop-
ment in Taxiganyika have been influenced by four main traditions, namely,
Arabic, German, British and Kiswahili. But as in other East African
urban centres, there is always to be found sandwiched between these four
phenomena, two other cultures namely African and Asian. Nany buildings
in East Africa, especially religious and residential ones are Asian in
outlook and architecture.
Writing on the architecture of Dar es salaam, CasW states,
"Some buildings of Sultan Najid's Dar es salaam of
the i860s survive on city Drive. These are the
present White Fathers' House and the adjoining
Seyyid Barghash Building, now used as the customs
headquarters...... Both in its style and con-
struction, the Old Boma includes a number of
features traditional of East African coastal
architecture..,... A number of German build-
ings survive in Dar es salaam, most of them close
to the harbour. Though the important group of
government offices constructed in the 1890s near
the Eastern end of the Front are of a simple
classical style, without Islamic influence, most
other buildings of this period reflect in greater
orlesser degree the older techniques and styles
of coastal masonry - most impresive Ocean Road
Hospital and State House, City Hall, New Africa
Hotel...., formerly the Kaiserhof - a German
officers' club. The Lutheran Church opposite
with its profusion of little tiled roofs would
be more at home in the Bavarian Alps."68
It has been stated that many of the German buildings in Tanganyika were
constructed to demonstrate Gernan prestige.6
Dar es salaarn was declared the capital of Tanganyika in 1891 by
a decree from Berlin. In Nay of that year a Township Ordinance was
published and a planning scheme prepared. During the German occupation
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a great number of public buildings and other projects such as the governor's
palace, government offices and quarters, streets and port facilities were
undertaken. The German colonial administration also introduced planning
rules and regulations which supplanted Islamic and traditional law. At
the termination of German occupation there were two outstanding problems.
Firstly 1 the Asian section of the town was overpopulated and posed the
problems of sanitation. Secondly, the town lacked an efficient drainage
and sewerage system. On September k, 1916, Dar es salaain fell into
British hands. As a result of the war, developments in the town caine
virtually to a standstill between 19ik and 1918. When Britain acquired
the mandate it was at first reluctant to commit itself too strongly to
a country which was only a mandate. However, with the enlarged adrnin-
istrative staff from Britain it was inevitable that new offices and
residential quarters should be built. Attempts were also made to build
a proper sewerage system, install piped water, and the streets were hard surfacec
Physically, the biggest single development at this time was the creation
of the "Mnazi Moja", an open space that separated the closely settled
Asian sector of the town from the African Sector. It was not until the
end of the Second World War when enough capital had been collected in
Tanganyika and larger post-war funds for colonial development were
available in Britain that planning and development of urban centres
began to be taken seriously. In l9Lf9 Dar es salaam became a municipality
and by the 1950s new buildings had sprung up in all parts of the
Municipality as well as new suburbs at Changombe, Temeke and Oyster Bay.7°
Britain had to administer the territory in accordance with the terms
and conditions laid down by the League of Nations. The understanding
was that the country would be developed primarily for the interests of
the indigenous population. This meant that in planning and developing
urban centres the interests of the Africans should not be ignored.
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It further meant that the colonial administrators would refrain front
establishing segregation of the races whether de jure or de facto.
However, what could not be established legally was in fact established
through urban regulations and economic conditions. The zoning and building
regulations within the urban centres called for such high standards that
the majority of the Africans who were in any case on the bottom
of the income ladder could not meet these standards. They therefore
tended to establish themselves outside the urban centres and within
the pen-urban areas outside the jurisdiction covered by the regula-
tions. Thus John Leaning comments,
"Somewhat removed from the commercial centre and
far removed from the low density area is the high
density area intended for Africans. In these areas
the building requirements are minimal. Most of the
houses are of a swahili type and between 5C to 7C
of them are of traditional mud construction.......
The average lot with a five room house would have
a population of 10 to 15 people in three or four
family units."71
The areas of the greatest growth in Tanganyika towns are those called
squatter or illegally settled areas that surround the towns. Most of
the buildings in these areas have been constructed under the Kiewahili
type of architecture. African houses in most Tanganyika towns were
built by private entrepreneurs many of whom were often Africaui5.
The system allowed greater personal choice of location while encouraging
a growing Tanganyikan entrepreneurial class to 'develop a firm commit-
ment to urban life. There are many African families long settled in the
towns that have been influential among the working class. There is also
a considerable number of African landlords who let the rooms of their
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Kiswahili houses and who have been a stab1iing influence. 72 Another
point that may be mentioned in connection with urban centres in Tanganyika
is that the colonial authorities did not always leave the African quarters
to evolve on their own as in Uganda or demolish them whenever the dominant
urban groups complained that they were public nuisances. On the contrary,
attempts were often made to control their development and rudimentary
community services such as water, sewerage works, roads and lighting
were installed. In cases where it was felt very strongly that the
houses were hazardous to life and health, they would be demolished but
the owners would be paid compensation with which they would construct
other houses in alternative locations.73
 It may be concluded from this
that notwithstanding the inferiority of their areas and developments,
the Tanganyikan urban Africans fa red slightly better than those in
Uganda and Kenya.
CONSEQUENCES OF COLONIAL POLICIES:
The East African Royal Commission Report in 1955 stated that for
many years the Africans were regarded as temporary inhabitants of the
towns in which they worked as unskilled labourers. They lived in tradi-
tional huts either inside or outside the township boundaries, and when
authorities found it necessary to provide them with accommodation, it
was on the assumption that they would work for short periods in the
towns unaccompanied by their families and would return to their areas
of origin. The commission disapproved of this policy and recommended
that towns in East Africa shculd be integrated. This was an improvement
bn the memorandum of the Joint East African Board in 19 1+3 which saw no
objection in segregation but urged that "outside the urban areas the
government should impress on owners of estates, farms and mining and other
properties, the importance of extending improved housing conditions
for their (African) employees." The Board also had recommended that
the town planning or other authorities should reserve areas of land
large enough to permit proper planning of native dwellings and to
provide adequate amenities.1
The reaction to the Report of the East African Royal Commission
was mixed. The Governors of both Tanganyika and Uganda accepted its
recommendations with the latter commenting,
"There can be no doubt that the commission is
right in laying down as the main object of
policy the building up of integrated town
communities in which Africans play their full
part with others. In the past towns have come
to be regarded by Africans as places for
Europeans and Asians; this is partly due to
the system of administration and planning
of towns which was adopted as a result of
past governments' policy",
and adding the caution that there could be no rapid solution to the pro-
blems of the towns and that they were to be tackled gradually since
customs and attitudes do not change except by a gradual process. 75 The
Governor of Kenya was unable to agree with all the recommendations. He
rejected the view that the Africans presented a problem in Kenya towns.
He thought that the Commission had misunderstood the situation. He
stated that the towns in Kenya were inhabited by the Europeans and
Asians and these towns were well laid out and of a good standard. The
Africans did not live in towns and therefore could not be regarded as
a problem. He doubted the wisdom of integrating the towns since this
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would mean the lowering of standards. His view was that the standards
should be kept because they were building for posterity which might
blame them if the standards were to be otherwise. He concluded by say-
ing that they had been improving African housing in African locations
and that the new housing estates in Nairobi and Mombasa "especially
with special recreation halls and clinics and so on, are very good in-
deed." 6
 The Europeans of East Africa found cause to challenge the
findings and recommendations of the Commission, and this challenge was
reflected in an article in the East African Economic Review:
"In the Royal Commission there were chosen a
number of eminent men, but men from another
country with their ideas to some extent
coloured by the circumstances of that country.....
However similar in many ways the people of
the other country may be to ourselves, the
economic and social circumstances in which
they live are very different from our own......"
Thus, the first consequence of the planning and development policies p1-u'-.
sued in East Africa was a disagreement between the dominant race in the
region and their 'mother' country as to the degree of development that
should be allowed to the Africans. With political and other pressures
on various fronts the latter view was to prevail and the East African
countrIes would obtain independence within less than a decade from the
Commission's Report.8
The urban centres of colonial East Africa were dominated by
non-indigenous residents who were mostly Asians and Europeans. The
latter included large numbers of administrators, professional people
and industrialists, while the former were mainly traders, artisans and
commercial proprietors. Between them, the two races controlled urban life
in the regi.on notwithstanding that they were always outnumbered by the
4	 r	 The 'Dresence of the African in towns was
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regarded as temporary rather than permanent. He was supposed to visit
the town during the day, go only to certain places, finish whatever
business brought him there and at the end of the day return to his
village home, wherever it might be. There was but little appreciation
of the fact that for many urban Africans, eêpecially those who had had
some education, the town transformed their lives and they no longer
wished to be confined to the dull life of the village. For them the
town had become a home and a place where they wished to come and go as
they pleased without any kind of restriction. Thomas and Scott may have
expressed the genera]. official attitude to the urbanisation of East
Africans when they wrote in 1935 that,
"There is no evidence, however, of a tendency on
the part of the natives to congregate in the
townships...... The native is Lundanentally a
peasant, whatever hi rank or stage of education
may be, and neither understands nor has any
sympathy with a manner of life which is not
intimately connected with land,"79
but few of the urbanised Africans then or later would have agreed with this
opinion nor have any schlars studying that period of urbanisation found
any substantial evidence to confirm what Thomas and Scott states
symbolic perhaps were the placards in most major towns indicating which
public conveniences were of the Western (European) type, and which were
of the Eastern (Asian) type, with no reference to conveniences for
Africans; and when the latter were forced to the nearest bush within
the city to satisfy the call of nature this was often given as evidence
of how unsuited they were for urban life. Thus, the town was an
island inhabited by residents who had little in common with the people
around them,
The're were other consequences which were more serious as far as
the future development of the towns was concerned. It was in urban cen-
tree that the economy of the region was planned, managed and controlled.
It was the commercial hub of the towns that attracted investments and
yielded large profits for the residents. All the political and economic
policies were discussed and determined in the towns. It was there also
that banking and credit facilities existed. All the import and export
centres, licensing techniques and market conditions were available and
utilised by those closest to them, namely, urban dwellers. All the
experts in planning and development lived and operated in towns. The
exclusion of the Africans from these opportunities and facilities meant
that they could not acquire the necessary knowledge to compete with
the non-Africans who had free access to them. It also meant that after
independence the new governments would continue to carry out the func-
tions which have been enumerated. In cases where it was necessary to
employ local personnel it meant a lowering of standards and consider-
able delays in the implementation of policies and execution of works.81
The Africans who were allowed within the towns, at any rate the majority
of them, consisted of the labouring class who did not earn enough money
to save for investments that were available in those towns. The few
Africans who earned sufficient wages to have been able to invest were
neither encouraged by the colonial government nor welcomed by the immi-
grant businessmen who held amonopolyof these investments. The effect
waS that the governments continued to rely on minority communities for
the moneys required for urban development and because such money invested
in urban schemes yielded greater profits the minority races became
wealthier while the Africans became poorer. This resulted in a number
of social problems. First, the success stories of urban living attracted
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more and mdre rural Africans who flocked to the towns to seek adventure
and employment. The glamour of the town' a reputation became compelling
even though most of the stories about economic successes were untrue as
far as the Africans were concerned. Most of those who came found that
unemployment was rampant and the sub-standa1'd education they had received
at the village school was not adequate to enable them to compete with
townsmen. Labour became plentiful and the Europeans and Asians could
afford to employ these Africans at the lowest wages possible. This was
a period when there were no statutory minimum wages for urban workers
and when trade unions had not been established for the Africans. 2
Those who could not find jobs were led to crime, prostitution and yb-
ience. 8 Secondly, a great deal of resentment grew up among the
Africans against the Europeans and Asians who were seen as exploiters
of the indigenous population. The resentment was to last long after
independence. It was to be utilised by the nationalists in demanding
the right of self-determination for their people and of independence
and when this came it was to be used to legitimise the nationailsation
of.property belonging to the, minority races and to justify their
8k
expulsion from East Africa.
Because the Africans were not regarded as an urban community
they were denied a franchise in the town government. All the councillors,
Mayors and permanent officials had to be either European or Asian. This
meant that the Africans were denied the knowledge and art of urban admin-
istration. This would be a serious matter for the post-colonial govern-
ments deciding to set up Africanised urban governments. It would mean
that the only local personnel they could rely upon were those who might
have studied local government in theory but who had had no practical
experience of how such a government operates. The questionnaires sent
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out in respect of this study revealed that of the towns which responded
more than 8c of their personnel appointed since independence had had
no previous experience in urban administration. Nevertheless these are
the same officials who are responsible for vital areas of urban govern-
ment such as the formulation and implementation of development policies,
land use planning, finance and licensing of all kinds. 8 The examination
of the Allen's Report and other reports show the shortcomings of the
newly recruited officials of these urban authorities. 86 Lastly, the
colonial policy created a distorted view of the town in the minds of many
Africans. Few do appreciate the position occupied by the towns in their
countries. For many it has remained a place where one is forced to go
and earn a living or meet government officials. It has not dawned on
many East Africans that the town can be as much a home as the village
from where they came originally. Thus, even after independence there
is still a number of people who continue to spend their savings on us-
profitable village houses and projects or who horde such savings instead
of investing the same in urban schemes and projects of development.
Such people, if they work for the government or urban authorities may pre-
fer to live in residential quarters provided by these bodies instead of
acquiring urban plots of land and constructing their own houses. In cases
where the construction has been possible it has been done with the sole
intention of regarding the house as a source of income rather than as an
owner-occupier home. A considerable number of civil servants and bus-
inessmen who see the financial advantages of acquiring urban property
have done so and leased it to non-Africans or to personnel of foreign
embassies and international organisations instead of occupying them
themselves. Admittedly, few of their countrymen may be able to afford
renting the property but in any event they too might be attempting
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to acquire savings to do the same thing. Among those who found that they
had to live in towns there were significant numbers who could not differ-
entiate between the conditions of living in a built up area of an urban
centre and those of the open space of the village. They have lived in
the towns and continued to exercise the traditions and exhibit the habits
of the village atmosphere. In both Nairobi and Kampala health officials
have complained about residents who grow food in their back gardens and
keep goats and fowls in their flats and houses.8
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PART B:
	 URBAN PLANNING AND DEVELOPMENT SINCE INDEPENDENCE
"it is rather surprising that the 'impact of
on town planning very often instead
of resulting in the emergence of genuine in-
digenous ideas for the Africanisation of the
settlements has meant that town plans which
are fundamentally still those of colonial times
have only been modified by addition in the city
centres, of buildings in super modern European
or even American architectural styles, standing
in sharp contrast to the rather primitive living
quarters of the ordinary African."88
Thus, the same writer who criticised the urban planning of the colonial
era found it necessary to criticise urban planning and development that
has taken place in East Africa since independence. He and other observers
of the post-independence planning scene have not discovered any distinc-
tive and appreciable departures from the colonial experience. The colonial
towns have been extended and the streets renovated. The remaining gaps
in the civic zone have been filled with the Hiltons and international
hotels of considerable height, European architecture and designs.8
The gaps in the commercial zones have become sites for multi-storey com-
mercial buildings. The excellent residential quarters formerly reserved
for Europeans and Asians have been requisitioned or bought and taken
over by the new African e lite. Meanwhile the ordinary urban African and
the peasant have continued to reside and scrape a living in the pre-indepen-
dence shanty towns and slum dwelling . The rural African has not seen any
change except that whereas before he was confronted by white and brown
rulers who dominated the urban life the colour is now predominantly black
but the conditions and reactions on both sides of affluence have hardly
changed. The Minister for planning and development may be able to pro-
nounce proudly that these changes are signs of economic development. He
may even state that they represent a positive attempt to project the towns
as truly Afiican. In so far as the Pfrican e lite are to be found in the
quarters previously occupied by nonAfriCans, the 4inister may be literally
correct. And in so fr as the policy-makers, the managers, staff and workers
in many of these hotels and commercial buildings are african, they repre-
sent some progress in Africanisation. However, the majority of the people
who benefit from the facilities provided by the institutions are non-Africans.
It is they who are likely to rent office accommodation in the ultra modern
commercial bui1dings.	 The hotels cater mainly for the affluent in East
Africa and most of them are European or Asian. The rare occasions when
these hotels receive large contingents of indigenous customers are those
when there are public receptions or international conferences and the
indigenous 'customers' happen to be involved in those events either as
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officials or invitees.	 But for the other six days of the week the
beneficiaries of the good food and excellent services available in the
hotels are non-Africans who may be residents, government officials or
tourists. 92 It was noted earlier that the German intention in construct-
ing imposing buildings in Dar es salaam was to reflect the prestige and
importance of Germany. There can be little doubt that many such construc-
tions have been authorised in East Africa and in many parts of Africa with
the sole aim of impressing upon the beholder how important the particular
country regarded her prestige and it cannot be said that in promoting
that aim the policy-makers considered the basic requirements of their
people.
Since independence, the East African Governments have continued
the colonial practice of calling upon foreign experts to come and help
them solve the problems of urbanisation and development planning. The
only difference is that whereas the colonial power invariably resorted
to its own planners from Britain or other parts of the British empire
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the post-colonial governments have had the freedom to invite experts from
any part of the world including the United Nations. Indeed, the current
policies for urban planning and development in East Africa are based on
general recommendations prepared and submitted by United Nations missions
which were specifically invited to East Africa by the respective govern-
ments. On the other hand, individual Master Plans for specific towns
especially those of Nairobi, Dar es salaam and Kampala have been made
with expertise advice from Britain and Canada. 93 It may be useful to
examine the work of these Missions in the context of urban planning in
East Africa since indepeiidence. Shortly after independence a conference
on the problems of urbanisation and urban planning was held at Addis Ababa,
and mainly as a result of the deliberations there, the East African
Governments made representations to the United Nations specialised Agency
to have an urban planning team for each country. ' For Uganda, the team
appointed consisted of an urban sociologist as leader, an adviser on
local government finance, a physical planner and a public health engineer.
The initial terms of reference for the team were to produce a Master Plan
for Mengo.95
The team became convinced that its terms of reference were tin-
necessarily restrictive and should be amended to include the whole of
Kampala and that more money should be given for their expanded work.
This request was granted and the team was accordingly designated - "The
Kampala - Mengo Urban Planning 	 The team was based in the
Department of Town Planning of the Ministry of Pegional Administrations
and collaborated with the then Municipality of Nengo and the Buganda local
government. The team made its report and submitted it to the Uganda Govern-
ment in 196 1+. Among its important recommendations were the following:-
_1. 52-
(a) That Kampala should base its plans for expansion
upon commercial, institutional and residential
uses and not upon major industrial expansion of
the land.
(b) That long range Master Plans for both water supply
and sewerage should be prepared with the assistance
of the United Nations Special Fund.
(c) That a panel of East African University experts
should be organised for the purpose of making
their technical knowledge and advice more readily
available to government, and
(d) That the team's work should be continued by another
United Nations Mission comprising a physical planner
as team leader with the support of associate experts
in the fields of architecture, housing, regional
planning, social and economic analysis.
In fact the last recommendation was taken up immediately and the United
Nations Kampala-Nengo Regional Planning Mission was appointed and continued
the work of its predecessor from 196t-1966. The terms of reference for the
latter team included the concept of a Metropolitan region and extending its
long-range projections to the year 2000 A.D. !e have seen that the same
recommendation was tentatively made for the Nairobi area in Kenya.
	 The
report of the second team was finally published in 1968 in a series of studies
entitled "Kampala-Nengo Regional Planning Studies." 8
 Among the team's
new recommendations was one which seemed to conflict with the first team's
observation in reapect of industrialisation. The new team observed that,.
"The development of industries in Kampala is of
very considerable importance and immediate steps
should be taken to secure the reservation of land
for industrial expansion and to instal urban
services."99
It may be speculated . that the contradiction between the two recommendations
may be explained by the fact that whereas the first team was led by an urban
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sociologist who might have been aware of the social problems of industrial-
isation the latter was led by a physical planner who saw the technical
possibilities of siting industries in the Kampala area.
In 1967 a third United Nations Mission was recruited with the name
of U.N. Physical Planning Mission and with the object of expanding the work
of the 196k/1966 team. The Mission noted that both the reports of its two
predecessors lacked a considerable amount of basic survey data and therefore
it undertook a detailed survey of the then land uses and the basic essentials
of a master plan programme. Towards the end of its field work, the Govern-
ment approached the Faculty of Law at Nakerere University to undertake a
research project in the legal ownership and occupation of the lands covered
by the areas studied by the Mission and to propose any procedures of
acquisition and compensation. Two members of the Faculty including the
author were invited to undertake this work. The idea was that the two
exercises would eventually be combined in one report. However, before the
latter team could carry out their assigned research the United Nations
Mission came to the end of its scheduled period and its report was corn-
pleted and published in 1969. Thereafter a number of political incidents occurred
which prohibited the Makerere legal team from continuing with their work.10°
In addition, the third mission produced physical plans for the Jinja and
Mbale/Tororo Regions1 01 1968 saw the submission of the Final Report by a
firm of consultant engineers who had been engaged by the Kampala City
Council. The firm prepared a Transportation Plan for the Kampala area up
to the year 2000 A.D. The World Health Organisation meanwhile was also
interested in producing a plan for the same area. It had commissioned
a firm of consultant engineers to prepare within two years a Master Plan
for Water suppl' and Main drainage of Kampala up to the year 2000 A.D.
The findings, proposals and recommendations of all these teams, missions
and firms were submitted to the Uganda Government for study and approval.
Many of the recommendations were duly approved and the Department of Town
Planning with the assistance of its expatriate staff, mainly British, were
assigned the responsibility of producing Master Plans for the Uganda Urban
Centres arid these plans were to be based on the said recommendations. The
Master Plan for the Kampala area was published in 1972 and it incorporates
all the major proposals from these reports. However of the reports and
recommendations a Ugandan planner who had no weight in deciding which to
accept and reject has commented,
"The studies that were carried out were largely
based on the elaboration of growth trends up to
the year 2000. 'This approach was considered
vital, especially in a developing country with
a high population increase and an extected
accelerating rate of urbanisation. It enabled
the major growth and physical development problems
to be highlighted and seen in clearer and proper
perspective.'102 However, no attempts were made
to initiate a short term physical development
programme geared to the (National Economic
Development Plan) or a co-ordination between
national economic planning and physical regional
p]anriing........ especially as they facilitate
effective timing and co-ordination of national
investments • "103
In Tanzania, the United Nations team defined Dar es salaani sub-region
as the economic and geographic unit of which the capital city was the hub.
They envisaged a concept that would mean a restriction on the population
increase of Dar es salasni and the parallel development of neighbouring
centres such as Ruvu, Bagamayo, Kibaha and Kisarawe. Puvu was suggested
as a future industrial community due to its strategic location on the
river and on the main Morogoro Road and the railway. Again their strategies were
projected to the year 2000 A.D., and many of the recommendations have
10k
oeen incorporated in the current Tanzanian National Development Plan.
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Besides the United Nations experts, expatriate staff from different develop-
ed countries continue to influence and design urban physical planning in
Tanzania. Writing on this aspect of the planning process in that country
Helleiner has observed that,
"The preparation of the 1969_7Lf Tanzanian Plan
illustrates this problem well. The background for
the plan was prepared in a collection of working
parties on various sectors or policy areas (pri-
vate sector representatives were not invited to
participate in their deliberations) each of which
tended to be dominated by expatriates: Their reports
were collated and the plan document itself written
by another small group of expatriates in the planning
ministry. (Nost of the key personnel who discussed
and prepared the planning document which is to guide
economic develorment for the 1969-7+ period were gone
from Tanzania before the year 1969 was out)."105
The last point that Helleiner makes is an important one and ought to be
emphasized. We have seen that planning is a continuous process. From time
to time a plan may have to be altered or amended to meet new conditions and
circumstances. It is suggested that such changes are likely to be more
orderly and co-ordinated if the people who devised the original plan are
the same people who are instructed to carry out the amendments or alter-
ations. On the other hand, where these have left the country, their
successors, especially if they re of different ideological persuasion as
often happens in Africa, may depart from the original plan or alter its
objectives to such a degree that in perspective the work of their predecessors
106
appears futile.
Since independence the political policy on urbanisation has been
the discouragement of the creation of large urban centres. This is implied
by a number of statements and decisions published since independence. On
more than one occasion President Kenyatta has appealed to the " 'wananchi"
-k56-
to stacy at their farms and not come to the big towns in search of employ-
ment. The appeals have been largely ignored for a number of reasons.
Apart from those already stated, 107
 the majority of the 'farms' are nothing
more than plots of land or tribal areas cultivated under traditional
methods without a real possibility of providing adequate employment for
the growing population of Kenya. Moreover, Kenya has maintained an almost
open policy of welcoming foreign investore and industrialists who insist
on establishing and investing in capital projects in the aireadyover-
populated urban centres.108 In 1968, a much more effective and legal
measure was taken to encourage decentralisation of urban growth and
development. It was provided that part of the revenue collected in the
major towns would be transferred to the development of rural areas. In
the case of Nairobi and Mombasa the share available to be distributed to
the rural areas amounts to half of the G.P.T. tax revenue collected.109
The Government has stated that it will continue to implement its determination
to decentralise industry as well. We have noted that in contemplation of
this general policy the Government attempted to decentralise the planning
110process bureaucracy.
Kenya has further been fortunate in seeing, at an early stage,
the advantages of doing research into urban problems before any specific physical
plans can be formulated. The Urban Housing and Rural Development Unit attached to
the University of Nairobi has undertaken a number of studies in specific
problems of urbanization, urban planning and housing and studied them.
Most of these have been published in form of sessional papers and have
proved very valuable to physical planners. 111 Besides the Unit, the
Department of Town Planning undertakes research studies of its wn. In
1970 the Regional Section of the department was involved in the collection
and analysis of data for five Provinces of Kenya. In 1967 it had completed and
published research findings for the Central Province. The Central Province
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had been selected because of its proximity to the Department's offices in
Nairobi and for the fact that the Province is compact, fairly densely
populated and therefore well disposed to regional analysis of this kind.
The study covered such matters as the size of the area, its topography,
geology, number and sizes of family units and the total population, urban
and rural densities, types and sizes of public services and amenities,
administration, transportation and communication, trade and commerce,
industry and power; and the probable future growth of each of these matters.112
At the same time that the Central Province Study Report was published, two
other reports, specifically related to tourism were completed. One dealt
with the problems arising out of rapid expansion of tourist facilities for
foreigners at the coast, and the other with future recreational demands of
the local population especially in central Kenya. Ligala has described the
latter two reports in the following terms:
"The aim of the paper on -the Kenya Coastline Development
was first to fa'niliarise relevant government departments,
local authorities and private developers with the natural
attributes of the Coast Province, to describe how these
assets had been exploited so far, and then to set out
the policies and plans which would control and stimulate
their future development.... A plan was prepared to
accompany this Report setting out the main tourist
development zones (10 in all), the land ownership and
the existing infrastructure..... The Report on the
Lake Naivasha area mainly concentrates on the recrea-
tional demands of the population of central Kenya in
general, and Nairobi in particular. Based on the
premise that the Lake iaivasha area could form the
nucleus of the future public 'play area', the paper
outlines some of the problems likely to occur if
piecemeal development (already taking place) continues;
it then defines the possible extent of a national
recreation zone and finally suggests necessary
administrative machinery to organise the project."113
Not all the research currently used in the urban planning of Kenya is done
by professional planners. For instance, the Department of Town Planning has
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objectives for most major towns of Kenya including Nairobi, Mombasa and
Ki m	 llLfSU U -.
	 The proposed Mathare proec was to have included someone
with legal knowledge. 115 The importance that the Kenya Government attaches
to multi-disciplinary research in planning and development is evidenced by the
fact that the current National Development Pln includes a section on this
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very topic.
Inspite of the considerable research undertaken in Kenya the towns
there have remained essentially those of the colonial period and since
independence the practical effect of urban planning and development has
been such that many of them have come to resemble European cities in out-
look, layout, architecture and design. In 19k8, the colonial mission which
prepared a Master Plan for Nairobi stated, inter alia, that "the town, if
it is of importance will be European in style and have international connec-
tions; banks and business houses will use it for their headquarters."117
In 1970 an observer noticed that this phenomenon had been vigorously
pursued during the period since independence and remarked,
"Nairobi s, then, one of the more modern cities
of tropical Africa. It probably has a greater
variety of available services, cultural institu-
tions, entertainment facilities, and manufacturing
plants than any city in tropical Africa. It does
have problems of congestion, inadequate housing,
and unemployment, but its future should be some-
what brighter than many counterparts if for no
other reason than the burgeoning tourist trade."118
It can be stated without exaggeration that the facilities and services ob-
served continue to be used and enjoyed by foreign tourists and the elitist
class of Kenya while the problems affect the overwhelming majority of the
Nairobi local inhabitants.
Johnstone Muthiora has posed four questions the answers to which
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should guide urban planners in East Africa. 119
 These questions are 'Why?',
and 'what?'. The first he sees as being an economic one.
Some people argue that a newly developing country cannot afford the price
of building a new town or a new city for its citizens. He dismisses this
argument on the ground that ignores the fact that a well planned town can
be a source of economic development. In answering the second question
Muthiora is of the opinion that planners must rely on the available resources
in the hands of social scientists. This is because the answer will be
economic, social, political, aesthetic, cultural and spiritual and (legal).
This will leave the physical designers with the task of figuring out the
technological, geographical and climatic problems. In answering the
question 'How'? we need a full co-operation between the social scientists
and physical designers. This is because we are now dealing with man,
society and nature. Lastly, in answering the question "hat?' we are im-
mediately confronted by the question of size. This question is more
related to demographers that to the designers at the outset. The old
concept of static 'city' has lost its meaning. It is important to conceive
the new town as a nucleus of an imaginary city of many millions. This will
avoid the traditional type of planning which creates a vicious circle of
the old city devouring its own self in order to grow. 12° The development
of the urban centres in East Africa reveals most clearly that none of the
four questions has been considered or answered in a satisfactory manner.
Implicit in these questions there is yet another question, that is "for
whom are the towns and cities planned?" So far the results of urban
planning in East Africa show that what the planners have in mind are the
tourists and the elite. Yet, the majority of the city dwellers who face
acute problems of urbanisation are those outside these two classes of
people.
The definition of development as currently understood in East
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Africa does not seem to be related to the people. For example, a city may
have ten thousand of its inhabitants living comfortably in a shanty town
which possesses minimum social services and amenities. The shanty town is
described as undeveloped. A developer may persuade the Government to
acquire the buildings in the shanty town by compulsory powers because he
wishes to construct multi-storey blocks of flats and offices. The people
will be evicted with the minimum of compensation and the blocks will be
constructed in the best Western architecture and design. Open spaces and
recreational grounds will be provided for, Roads and streets will be hard-
surfaced and lighted; water and sewerage systems will be installed. There-
after, only members of the elite, staff of foreign embassies and inter-
national organisations operating in the country, and tourists will be able
to afford to rent the flats and offices. These people will perhaps be
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one thousand in number.	 The government department concerned will be
congratulated on its achievement. Certainly, the location will appear
neater and more beautiful than when it was a shanty town. But by this
time the ten thousand residents who were evicted will have been forgotten.
Many of them will have moved into other shanty towns or into the slum
areas of the town or city. Others are likely to have found another
undeveloped location and turned it into another shanty town through
unplanned and unregulated development. A number of them may have decided
to engage in criminal activities and prostitution. But most of them will
not have forgotten that they were evicted to give way to the more privileged
members of their society. Those who have moved into new areas are likely
to face similar evictions in some years to come when the government finds
money to carry out a similar exercise. There can be little doubt that a
plan that evicts ten thousand citizens in order to accommodate a thousand
people many of whom are non-citizens is a retrograde step. The purely
professional planner may admire and applaud the new blocks as modern
development but the possibility that the development is likely to lead to
unrest, internal insurrection and ultimately revolutionary movements cannot
be ruled out. 122 Arguments have been advanced to justify this kind of
planning and development. It is said that with the limited resources at
their disposal, the developing countries can only afford to initiate small
projects capable of' benefiting a few thousand people at a time. It is
further argued that the planners are building for the future and therefore
cannot afford to lower the standards of construction with a view to
accommodating more people. It is also argued that most of the money used
in the construction is obtained from outside sources the controllers of
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which insist on buildings of specified sizes and designs. 	 Against these
arguments we may advance the following: 	 There have been alterna-
tive proposals and schemes initiated and designed to ensure that the limited
resources available can be utilised in a manner that will benefit greater
numbers than has hitherto been possible. The experimental schemes in East
Africa proposed by United Nations Teams involving self-help construction
12
and nucleus building have not been fully explored by the planners.
The proposals that taxation and rating laws should be modified to enable
more citizens to make savings for urban development have not been acted
It has been shown also that building regulations could be
laxed to allow local methods of design and building materials to dominate
urban planning and constructioxa.126 	 ie Scandinavian countries and cer-
tam provinces in Canada have been able to resort to their natural
resource-wood-to build quality houses without introducing "European style
architecture and materials. 127 The argument that planners are building
for future generations and therefore cannot afford to lower standards is
unrealistic. The problems of urbanisation such as congestion, lack of
accommodation and of amenities affect the present population, that is
needed for future generations is more reserved land for their needs.
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The bulk of the available finance should be spent on alleviating the current
urban problems and ensuring that the majority of the urban population is
well provided with the necessary accommodation and modern amenities, only
in this way will the present generation have thecapabilitios to participate
in and appreciate developments intended to beiiefit its successors. The
last argument may be more relevant but it could be overcome if those who
receive and administer foreign aid and investments gave it a serious
thought. It must be remembered that foreign money is not given free: It
is accepted at a price. whether this price is the high rate of interest,
exchange of raw material or whether it is political or military strategy,
the receiving country gives something in return. The receiving country
never instructs the developed country which takes its raw materials or
minerals how to utilise these and therefore the coiverse should also be
true that any strings attached to foreign aid or investment that are not
intended to benefit the public at large in the receiving country should
be vigorously resisted. In the final analysis it is the receiving country
which determines whether or not to accept such aid or investments and
where there is convincing evidence that the terms and conditions of the
'donations' are likely to do more harm than good, or at best, to maintain
the principle of laissez faire the country concerned should reject them
outright and if' need be the aid or investments themselves. Of the East
African Governments, only that of Tanzania has so far given clear guide-
lines on the basis on which it will welcome foreign aid and investments.
They must be such as will not conflict with the governments' policy of
African socialism, self-reliance and the Ujamaa Villages scheme in the
spirit of the Arusha D e claration . 128 It is interesting to note that
since the publication of these guidelines Tanzania has continued to draw
aid and investments from the same countries that give assistance to the
rest of East Africa. Further, there is no evidence that urban planning and
development has suffered in Tanzania as a consequence of the Governments'
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stand.
There have been occasions when in policy-statements the Goverirnents
have given the impression that the overriding objective in urban planning
and development is to provide better amenities for all the people and to
accommodate as many as possible as well as to provide employment for urban
dwellers. When this is the position failures cannot be blamed on the
policy-makers or explained in terms of lack of commitment and initiative.
Failures occur because the governments lack manpower, finance and technical
assistance. Breese has observed that,
"Examination of the present status of plans for
urbanization in many newly developing countries
reveals a great gulf between the objectives for
such planning and the practice. Although some
countries have a policy that all cities over a
certain size...... are expected to complete
plans before a specified date, it is clearly
impossible for cities to meet this requirement."130
He gives the reasons for this impasse as lack of trained professional plann-
ing staff , shortage of funds and heavy reliance on expatriate advisers whose
training and ideological corilnitment mean that are only capable of producing feas-
ible plans that are not suited to the local conditions and circumstances,
However 1 there is also the other problem of poverty. I'ost urban dwellers
in the developing country earn too little to afford even the sub-standard
houses and services that may emerge after the lowering of urban standards
of development. Thus, the United Nations Report on the World Social
SitUatiOn has indicated that the pressure of population on land, 'which
contributes to what is judged to be over urbanization in so many of the
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less-developed countries, means that these same countries are in a similar
sense "over-ruralizecP'. This means that for the existing modes and levels
of production in both the urban and rural sectors there are too many people
'who are economically undeveloped and 	 is another way of
describing the economic underdevelopment that characterizes the cities and
their relation to the countryside.131
In allocating financial resources for urban development the politician
is aware that the people who maintain him in power may not necessarily be
the town dwellers. His interest in building up support among the 'people
who count' may conflict with his goals for urban development. Among the
people 'who count are the bureaucrats. Abernethy has described African
bureaucracies as expensive instruments for change. They employ a large
proportion of wage - or salary-earning labour. They tend to expand fairly
repidly in response to political pressures to extend the responsibilities
of government and relieve unemDloyment, and their salary scales at the
upper levels reflect the level of affluence of the former colonial ruler
rather than the capacity of the new state to pay for its civil service.
This can be explained on the ground that in the pre-independence period,
there was an important nationalist demand that African civil servants be
paid on the same scale as Europeans with similar qualifications. But moves
to reduce the income gap between top frican and European bureaucrats, at
a time when Europeans were clearly the reference group for the nationalists,
have only widened the income gap between top African civil servants and the
mass of the people in the post-independence period, when the people themselves
should be the reference group for their leaders. An eveLincreasing number
of graduates, both men and women, joining the public sectors of administra-
tion and industry earn salaries 25-30 times greater than the per capita
-	 national income. As Abernethy concludes,
"The result is that a high proportion of scarce
governnenta]. resources is spent simply to keep
the machinery of government running. In Kenya,
for example, kl.7% of t}'e central Government's
recurrent expenditure from 1962/3 to 1966/7 was
devoted to wages and salaries, and Dumont estim-
ates that the figure is closer to 6cr/ for
Dahomey."132
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CONCLUSION:
It has become apparent from the foregoing discussion that the objec-
tives in the urban planning and development of East Africa call for a
redefinition and reclassification. Emphasis must be shifted from the
interests of the elite and the tourists to those of the majority, needy
urban dwellers. The financial resources available have proved extremely
inadequate to meet the requirements of a Western-orientated type of plann-
ing and development. The likelihood of increasing them so substantially
as to cover the latter interests appears too remote to be contemplated
at least within the foreseeable future. It is important therefore that
development plans ought to be tailored to the real and practical needs of
the ordinary people who live and work in the towns. The central theme of
the new approach must be the production of modest and inexpensive develop-
ment schemes and projects. Governments need to reassess the principle of
creating prestigious constructions on grand scales and should instead
concentrate and insist on allowing projects which will best serve the
needs of the common people on a large scale. In any event, it can be
argued that the imposition of multi-storey buildings and concrete blocks
in the commercial zones, the construction of terraced brick houses and
detached stone mansions in the residential areas, the ultra-modern in-
stitutional buildings scattered everywhere in the heart of the town and
punctuated by boulevards and acacia trees that characterise most East
African urban centres, have given the elite, the successful commercial
community and the tourists, more than their full share of modern development.
The next phase in planning and development ought primarily to cater for the
needs and interests of the remainder of the local population The building
of more expensive houses and commercial buildings should be left to the
enterprise of individual developers and the private sector of development
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where these are available. Any further public expenditure, at any rate,
a substantial part of it, should be for the construction of well planned
but cheap houses and trading centres for the ordinary townfolk. Golf
courses, tennis courts and club houses should give way to community
centres, football pitches, water supply and sewerage systems for the
poorer members of the community.
The proposed change of emphasis will need political commitment
of professional approach on the part of the planners. Suggestions to
implement the change can be made and their feasibility may be assessed,
but without such commitment and orientation very little can be achieved.133
Nonetheless several methods of implementation may be suggested. First,
the allocation of financial resources for the new emphasis must be deter-
mined by law and not left to the discretion of the administrative bureaucracy.
This would avoid the situation that developed during the second Developrnent
Plan of Uganda with respect to housing construction. During the period the
National Housing Corporation was expected to construct over 6,300 low-income
and 600 middle-and upper-income housing units for sale and rent, in all
important urban areas of the country. This was in 1966. By the end of
1970, the corporation had completed the building of 1,200 new housing
units in total and had another 1,700 under construction.134 The bulk of
the latter were in the suburbs of Kampala where the corporation had
decided that it would find purchasers and tenants for its completed houses.
The overwhelming number of housing units in both categories belonged to the
middle-and upper-income groups. The corporation argued that because of
lack of finance it had had recourse to the private market for credit.
This credit had been secured on strictly commercial terms, with repayment
period of five to eight years. This, in turn had affected the rents which
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the corporation had to charge in order to cover loan repayments. As a
consequence of limitations imposed by financial arrangements, the strategy
of the corporation had been to concentrate on middle - and upper - income
housing until total rental incomes had permitted more attention to be paid
to low-income housing programmes. Of the houses completed during this
period a considerable number was requisitioned by the government for civil
servants. Be that as it may, the Government had made a grant of 6.0 million
shillings to the corporation. Part of the money borrowed came from the
National Insurance Corporation - another parastatal body. Moreover, in
1969 it was announced that the National Rousing Corporation had made a
profit margin in excess of 8 million shillings. From this it can be argued
that had there been a law obliging the Corporation to spend all public
funds exclusively on the construction of low-income housing units, it would
have spent its own funds, the government grant and the money borrowed from
the National Insurance Corporation on such construction. There would
have been more housing units completed for the low-income groups of the
community and the housing units would have been more evenly spread through-
out the country instead of being concentrated in the Kampala area.
Further, it is proposed that a full-time research committee should
be established for the purposes of investigating and recommending better
methods for implementing the new policy of planning and development for
the community as a whole. Preferably, the committee should be composed
of a surveyor, engineer, planner, economist, a sociologist, a doctor 1 a
lawyer and a political scientist as well as an architect. The work of the
committee will consist in examining the present health and building
regulations, suggesting modifications to accommodate new types of building
and construction and also to collate and analyse any other data that may
be useful in the implementation of policy-schemes and projects. The
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committee should have easy access to all policies and decisions whether
governmental institutional or private. There should be full consultation
and cooperation with institutions such as the universities, governmental
research units, professional associations, trade unions and residential
organisations. It is envisaged that these latter bodies will be encouraged
not only to produce working papers in their specialised fields related to
the realisation of this policy but will, from time to time, send represen-
tatives to the committee's regular meetings for discussions and debate.
After the committee collects its evidence and reports to the relevant
tninister the latter should be under a statutory duty to publish the
report. In addition, formal meetings between members of the committee or
those who have been associated with and understand the recorianondations,
on the one hand, and interested parties and groups of the general public, on
the other, should be held and encouraged throughout the country. Full
coverage of the deliberations at these meetings should be undertaken by
all the media of communication operating in the country. It is visualised
that the outcome of the report and the subsequent public discussions will
be to assist not only urban dwellers but also the population in rural
areas who might take advantage of the cheap and inexpensive techniques that
may emerge for planning and developnent in East Africa.
Finally, it is proposed that in adopting the new methods of plann-.
ing boards and committees should be reconstituted. We have noted that the
present composition of these bodies has tended to be dominated by profess-
ional planners whose knowledge is in many respects limited to physical
planning, architectural designs and building standards. Because most of
the planners are expatriate or foreign-trained the result has been the
creation of foreign towns in East Africa. While it is conceded that the
professional planners will continue to do the professional and technical work,
the actual decisions as to what should be planned or developed requires
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the effective participation of people whose judgment goes beyond the purely
professional or technical. For this reason it s proposed that future
planning bodies must include on their memberships representatives of
other social sciences like economics, law, political science and sociology.
They must also include representatives of institutions such as the hospitals,
the universities, the church and the Chamber of Commerce. In this respect
we are referring to the bodies which determine the objectives and goals of
development of a particular planning area. The actual production of a
detailed plan will continue to be the responsibility of the local plann-
ing committees in collaboration with the Department of Town Planning.
But due to the fact that these latter also do occasionally lose sight
of what is expected of them it is recommended that additional members should
be drawn from the legal profession, economics and sociology. It is with
the understanding that all these interests have been taken care of and
the representations made that we next discuss the actual planning process.
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SECTION III:	 THE UTBAN PLANNING PROCESS IN EAST AFRICA
PART A:
	 SUBSTANTIVE AND PROCEDURAL LAW
In a previous chapter the sources of planning law in East Africa were
examined and discussed. 135 In this part we are mainly concerned with the
detailed provisions of that law which relate specifically to the urban
planning process. Also noted previously was the hierarchy of the planning
authorities in the context of land use planning. These were said to be,
in ascending order of importance, local planning committees, the Depart-
ment of Town Planning, Town Planning Board and the Minister, or their
equivalent in the respective countries. Consequently, an attempt is to
be made to examine how these authorities use the laws in the exercise
and performance of their planning powers, functions and duties. The
attempt will deal with the law in both theory and practice.
The genus of planning powers, rules and regulations in each of
the territories of East Africa is the Town and Country Planning Ordinance
enacted during the colonial period and modelled on similar legislation in
the 'United Kingdom. It was under such Ordinance that planning areas were
declared, powers created and planning authorities established. Further,
the Ordinance would establish machinery for the preparation and approval
of planning schemes. And among other things it would provide for the
acquisition of land, compensation and betterment as well as for the
execution of planning schemes. Supplementary to the Ordinance were other
ordinances dealing separately with urban and rural planning and develop-
136inent.	 The influence which British planning laws had on the urban
planning and development of East Africa can be exemplified by the fact
that whenever the United Kingdom enacted a new law on the subject
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the East African administrations followed suit; and in most cases
they would copy the United Kingdom law almost word by word and adopt
it for the region. For instance, the United Kingdom planning
legislation inspired the Town Planning Ordinance, 1931 of Kenya while
more specifically the Town and Country Planning Act of 1947 was the
basis of the Planning Ordinances of 1948 anti 1949 for Kenya and.
Uganda, respectively.
KENYA
The more detailed powers of urban planning in Kenya were contained
in the Town Planning Ordinance of 1931 as amended in 191+8. Sections 23 and
2k of the Ordinance empowered the Commissioner of Lands to approve the
subdivision and use of Urban Land in the Country. The Ordinance was,
from time to time, supplemented by land use rules and regulations which
were consolidated in 1961 as The Development and Use of Land (Planning)
Regulations. 137 Both the Ordinance and the Regulations continued in
force until 1968 when new legislation was enacted. 	 In additioTi,
there were special planning powers contained in the various Ordinances
and Acts relating specially to Urban Authorities. These were in turn
8upplemented by ministerial statutory instruments and the approved bye-
laws of those authorities. In 1967 the Kenya Parliament passed the
Land Control Act which was necessitated by the critical political and
economic importance of agricultural land. Its main object was to ensure
maximum exploitation of agricultural land while promoting the increased
participation of citizens in farming. "All controlled transactions in
agricultural land to which the Act applies must have the approval of a
Land Control Board."	 This is the effect of section 6 (i) of the Act;
and under section 1+ (1) (b) the sub-division of agricultural holdings,
other than parcels of less than 20 acres in areas covered by the Land
Control Act is a controlled transaction. In the following year the Land
Planning Act was passed. The Act was intended to coincide with the 1931
Ordinance as amended in 191+8 and provision was made for the former Act
to supercede the latter in the event of conflict. 139 The objects of
both laws are similar, and the principal planning authorities - the
Minister, the Commissioner of Lands and the local planning authorities -
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are often the same.1'+ Thus, the Land Planning Act did not make any great
change in the law inherited from the colonial era. It merely revoked the
Development and use of Land. (Planning) Regulations of 1961, as regulations,
and reenacted them as part of the Act with amendments as to the bodies
responsible for its administration. The Act applies to all areas in which
the Regulations had applied but may be extended to other areas by the
President. Land to which the Act applies becomes an interim planning
area.
The 1968 Land Planning Act aims at ensuring planned development
through the requirement that "no development be made within an 'interim
planning area' without consent." Consent is to be obtained from a local
planning authority which under the Act becomes an interim planning
authority, or, from the Minister. In determining an application, the
authority is bound by any relevant area or town plan approved by the
Minister. The main difference between the Act and the previous law is
in the method employed to control development. Under the former control
is mainly through the statutory plan while under the Act it is through
consent to individual applications. Menezes has commented that plann-
ing under the Act is more flexible than was the position under the col-
onial law. However, the comment assumes that there will be an adequate
and efficient bureaucracy to administer the Act and understand the
notions and objectives of individual applications coming before it. It
has already been observed that such a bureaucracy is in great demand
throughout East Africa.hlI1
In a number of aspects, the Land Planning Act is more permissive
than the colonial legislation. For example, it provides that a project
that has not previously been considered, or a change in circumstances
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can be catered for without the necessity of preparing amendment plans with
the technical and procedural difficulties involved. On the other hand,
the colonial legi slation had restricted this approach by enumerating
circumstances and conditions which would not require the necessity of
formal amendment plans. It provided that a planning scheme "may provide
for the replanning or reconstruction of any area within the scheme. Plots
can be consolidated, and boundaries, roads, rights of way religned. The
planning authority can require works to be carried out or may suspend
certain works in progress.n12 Nevertheless, the Act omits to provide
for certain matters which were specifically dealt with by the former
legislation. It does not provide for compulsory acquisition, compensation
or the execution of any works other than the demolition and removal of
construction made without consent. Nor does it permit the imposition of
conditions when determining and approving planning applications. In this
respect therefore the powers of the Act are limitcd and as flunyu Sisal
Estates Limitedv. The Attorney-General of Kenya clearly illustrated those
administering the Act may have to resort to other relevant laws to fill in
the omissions.13 Concluding his observations on the Act, Meneze.s regrets,
"The passage of the Land Planning Act, 1968, would
have been an idea]. occasion for the revision of the
planning law. Unfortunately the opportunity was not
taken. Even the benefits of consolidating the Town
Planning Act and the Development and Use of Land
(Planning) Pegulations, 1961, have not been gained.
The duplication remains in large areas while the
new Act fails to provide sufficient powers for
effective action in urban reconstruction."lkk
It is for these reasons that the powers of planning law are best understood
by references to the pre-independence laws. Section 3 (i) of The Town
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Planning Ordinance i9148 provides for the preparation and execution of
"Town planning schemes" with the objective of providing for the proper
development of land to the best possible advantage. The schemes are
prepared by Preparatory Authorities appointed by the Minister. The
Authorities may be the Council or Board of a Municipality for a Mun-
icipal area or local planning committees for other towns. The relevant
authority in each case decides by resolution to prepare a scheme within
its area and with the consent of the Minister, for adjacent areas as well.
It may, as an alternative, decide to adopt a scheme prepared by any or all
owners of land to which the scheme is to apply. If the scheme is approved
by the Minister, it becomes effective upon being published in the Gazette.
Section 19 (1) of the Ordinance authorises the Executive Authority of the
planning area to enforce compliance with the scheme and to carry out any
proposed works. Lastly, plans prepared and approved under the Town Plann-
ing Ordinance are deemed to be approved under the Land Planning Act. A
Preparatory Authority ceases its functions in an area of the Interim
Planning Authority if their areas coincide, and the former is accordingly
1145
dissolved.
TANZANIA:
As in Kenya and Uganda, the basis and conception of planning law
in Tanzania is the colonial legislation. The earliest Township Rules were
formulated in the 1920s.1 
6 
The rules enabled the town authorities to
demarcate urban land into four major use zones, namely, a residential zone
for Europeans, a commercial and residential zone for Asians, a residential
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zone for AfriCans and an industrial zone. These rules did not contain
any adequate powers to control land use within the four zones and the
residents or proprietors in them were left largely free to develop the
land as they thought fit. In 1936, the Town Development Control Ordinance
was passed. The Ordinance did not affect the zoning provisions of the 1920s
Planning Rules nor did it interfere with the freedom of private developers
beyond requiring them to seek approval if they wished to sub-divide their
land holdings into plots. After the Second World War there was rapid devel-
opment taking place in the country which created a need for a dynamic
physical planning legislation. The result was the establishment i!1 19k9
of a Town Planning Department with powers to direct and control urban
development. In 1956 The Town and Country Planning Ordinance was enacted
to replace the 1936 planning legislation. Like those of Kenya and Uganda,
it was modelled on the British Town and Country Planning Acts. It made
provisions for the declaration of planning areas, the formation of Area
Planning Committees whose functions included the preparation or adoption
and approving or amending planning schemes, the necessity of consent be-
fore any development could take place, acquisition of land, procedures to
be followed for the granting of and appeals for compensation and powers
to make regulations. One important organ created by the Ordinance was
the Town and Country Planning Control Board whose members would be
appointed by the Governor-in-Council. Until independence it was this
Board which shouldered the responsibility for the policies and planning
decisions of urban development in Tanzania. It often delegated its
powers to the Area Planning Committees whose outline and specific plans
and schemes were subject to the Board's approval. In 1961 with the coming
of independence the 1956 Ordinance was revised and the Minister respon-
sible for physical planning was made the 'source of planning powers' in
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Tanzania,17 The revised law made provision for matters which must be
included in a planning scheme such as roads, public services and open
spaces. In 1963, the Freehold Titles (Cbnversion) and Government Leases
Act made obsolete those sections of the ordinance which dealt with
acquisition and compensation of freehold land.18
Since independence, Tanzania, more than any other East frican
country, has been confronted with the greatest measures of urban land law
reform and development. In 1965 Parliament enacted the amendment to the
Land Acquisition Act in order to exonerate the government from paying
compensation, on compulsory acquisition of vacant ground or for items
other than unexhausted improvements in land. In 1966 the Rural (Farmlands
Acquisition and Regrant) Act permitted the Government to pass the title to
farm land from the titleholder to the developer. Then there followed the
Arusha Declaration as a result of which more legislative measures were t0 be
taken. In 1968, the Urban Leaceholds (Acquisition Regrant) extended the
principle to allow the expropriation of landlords in urban areas in favour
of their tenants who could show ability to develop the land by way of con-
structing a building thereon as a condition precedent. In the dame year,
the Customary Leasehold (Enfranchisement) Act wa passed. Under it a
tenant does not have to establish that he has personally or otherwise devel-
oped the land before he is enfranchised. Enfranchisement becomes automatic
on the establishment of a landlord and tenant relationship. At the same
time, another Act was passed giving the Government power to revoke the
land title of an absentee landlord without being liable to pay compensation.
In 1970, the Rent Tax Act was enacted introducing a five per cent rent
tax on all urban buildings let for commercial purposes. Lastly, in 1971
Parliament passed the Acuqisition of Buildings Act which allows the
Government to acquire any building worth 100,000 shillings or over which
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is let in wole or in part.149 There are thus so many Acts of Parliament
relating to urban land and property in Tanzania that it is almost impossible
to analyse the provisions of the purely planning law without any of them
being affected in one aspect or other by provisons of these other laws.
Commenting on the Tafizanian post-independenc reforms, James states,
post-indeiendence land reform achievements
have therefore been the implementation of the principles
that land belongs to society not to individuals, good
land husbandry requirements must take priority over the
'use and misuse' right inherent in common law property
concept."150
1JGANDA:
The Town and Country Planning Act governs urban and rural land use
planning in Uganda. The Act established a national Planning Board which is
responsible for the formulation of general policies for Ton planning. The
Board's powers are subject to general and particular directions which the
Minister may give from time to time. Section 6 (2) of the Act provides,
"If, in respect of any area, being, or being within
a Municipality or town, the Board, upon representa-
tions made by or after consultation with the local
authority concerned, is of the opinion that an out-
line scheme should be made in respect of such area
and rakes recommendations to that effect to the
Minister, submitting therewith a plan of the area,
the Minister may, be statutory order declare such
area to be a planning area."151
Thus, the Board is empowered to make representations to theNinister as to
what areas in the country should be declared planning areas. When the
Minister accepts the recommendation and mas the declaration the planning
area is gazetted. At present, all the towns in Uganda and in the other
two East African countries have been so declared by statutory instruments
152published by the relevant Ministers in the Gazettes. 	 It is also the
- function of the Poard to ensure that outline planning schemes are prepared
for the various planning areas. The duty to formulate the outline plann-.
ing schemes is vested in local planning committees created under the Act.
It is also the committees which make detailed plans of their area. All
the plans must conform to the outline scheme as approved by the Board
and be in accordance with the general directions of the Board as approved
or modified by the Minister of Regional Administrations. In the form-
ulation and preparation of the plans, whether outline or detailed, the
Minister, the Board or the local planning committees, as the case may be,
are each advised by professional experts of the Town Planning Department.
All the four bodies - the Committees, the Department, the Board and the
Minister - are to be guided by urban planning policies incorporated in the
National Development Plan.
The analysis of the present legislation and the planning process
indicates that the powers of the planning bodies to initiate and formulate
outl&ne and detailed plans are co-equal in the sense that apart from the
approval of plans and the making of regulations each of the authorities
can proceed to exercise these powers without waiting for the others to
take the initiative. The powers of local planning committees are by way
of delegation. Section 9 of the Act provides that the Board may delegate
to the committee or to any person subject to the approval of the Minister,
all or any of its powers and duties except its power to make regulations.
The Jinja Outline Scheme of 1960 was prepared by the local planning
committee under such sub-delegation. On the other hand, in the period
between 1962 and 1963 the Department of Town Planning prepared develop-
ment plans for the other main urban centres of Uganda. 153 In the same
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period the own and Country Planning Board met on eight occasions mainly
to consider planning policy but also to amend or vary planning schemes
that were in force in all the planning areas throughout the country. It
also determined five planning appeals brought under section 27 of the
Town and Country Planning Act.15 In 1969, however the planning schemes
for the reconstruction of the Kampala central area were prepared by the
Department of Town Planning on the initiation of the Minister. 155 After
a planning committee has made a detailed plan for its area the plan must
be deposited with the Board. The Board may require the local planning
committee to improve the plan generally or in some specific respect.
Notice of the deposit must be published in the Gazette and in at least
one newspaper circulating in Uganda. The notice must indicate the period
in which any person may inspect and make representations with regard to
any proposed scheme or project in the plan. Section 16 of the Act provides
that any person may, within two months of the depositing of the plan, in-
spect and make representations to the Board. At the end of the two months,
the Board must submit the plan together with any such representations and
the Board's own comments on the same to the Minister for approval. The
Minister may approve with or without modifications. Once the approval
is given, the plan takes effect as if enacted by the Town and Country
Planning Act except that the Minister may subsequently revoke or modify
the approved plan or scheme. In cases where the initiative to prepare
a plan is taken by the Board or the Department of Town Planning it may
require the local planning committee "to furnish the Board (or the Depart-
ment with such particulars and information as the Board (or Department)
may requIre with regard to the present and future planning needs of and
the probable direction and nature of the develorment of its area." The
Board's plan or scierne prevails over any other law relating to development
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such as resti'iction on the ejection of tenants, road construction, or
building operations which ttJ.fl the opinion of the Board is inconsistent
with" the provisions of its plan or scheme or which would tend to hinder
the implementation of the plan or scheme.
It may be deduced from this analysis that planning powers in
Uganda are not clearly demarcated. Since it is possible for any of the
planning authorities to take the initiative in the preparation of plans
and schemes in practice whether such plans or schemes are produced will
depend on which of the various authorities is more active. At a recent
planning seminar it was pointed out that because both the Department and
the Board are responsible for the urban planning of the whole country
they often fail to consider plans for all the planning areas especially
the smaller planning areasoutside Kampala. Meanwhile the local planning
committees with lack of manpower and financial resources wait for the two
bodies to take the first steps resulting in an impasse in the planning
process. It is therefore suggested that the division of urban planning
responsibilities should be more clearly defined. One way of doing this
is to amend the existing legislation so that in future, the Board and
the Minister confine themselves to the making of regulations and the
approval of plans while the Department of Town Planning should be respons-.
ible for preparing the outline schemes and the local planning committees
being responsible for the production of detailed plans and schemes. In
the formulation of urban policies and the preparation of the outline and
detailed schemes each of the four planning bodies should be represented,
at any rate, fri an advisory capacity. however, it is proposed that greater
responsibility will continue to be had by the Department of Town Planning
156because of its technical competence and staff.
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PART B:	 • PUBLIC PARTICIPATION IN URBAN PLANNING
Until recently, the planning legislation in East Africa did not
provide for any consultations to be had with members of the public before
any planning scheme could be prepared and approved by the Minister.157
The only occasion members 0±' the general public came to be involved in
the planning process was when the plan or scheme was published and they
were called upon to disclose their rights and interests in the land
affected or the right6 of some other individuals they knew personal].y to
be interested in the land. Any wilful falsification of the required in-
formation was an offence punishable by fine or imprisonment.
It is debatable whether in the circumstances of East Africa
landowners and residents within an area to be affected by a planning
scheme should be consulted. There are two schools of thought on the sub-
ject of public participation in the plannIng process. Some people argue
that consultation with interested parties should be a condition precedent
to the making of any land use plan or scheme.158 It is said that lack of
consultation is undemocratic and has in the past led to results not con-.
templated or desired bythe general body of the residents. For example,
although racial segregation of 'urban zones was never an official policy
during the colonial period especially in Uganda and. Tanzania, records of
planning meetiflg6 show quite clearly that in practice the planners often
emphasized segregation as one of the main reasons for their planning
objectives. There were no prior public consultations with the residents
and therefore it cannot be suggested that in all cases the residents welcomed
segregation. In the early days of the growth of Kampala proprietors in
the European residential areas began selling plots to Asians, and
European residents were prepared and willing to accept the Asians as
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neighbours. The planners thought otherwise:
"The secretary brought to the notice of the Board
that European plots, leasehold and freehold had
been recently transferred to Asiatics in the
Nakasero Bazaar. The Board considered this prac-
tice was contrary to the principle of racial
segregation, and the secretary was instructed to
draw attention of His Excellency, the Governor,
to the matter, quoting specific instances."159
The issue of segregation became so important as a political weapon for the
nationalists that the Secretary of State for the Colonies was forced to
intervene by sending a memorandum to the effect that His }ajesty's Govern-
ment in the United Kingdom disapproved of racial discrimination and of
160
segregation in the Protectorate of Uganda. 	 It is to be noted that
European proirietors in the Nakasero area were selling plots to the Asians
without any general objection from the respective communities of the two
races and yet the Board took it upon themselves to insist on segregation.
Subsequent plans of the Board show a clear adherance to the principle of
racial segregation and inspite of the Secretary's directive the 'Board's
practice continued unchecked and was later to form the reason for an
16i
adverse comment by the East Africa Ioyal Commission in 1955.	 The
argument is that had the Board bad consultations with the residents of
Kampala the chances are that they would have been satisfied that the
majority of the residents did not wish to see rigid segregation of the
races introduced. Sociologists and anthropologists who have studied
Kampala since the colonial administration are of the general opinion
that the inhabitants did not practise racial discrimination on a large
scale; at any rate, as far as commercial and residential zones were con-
cerned. Any official acceptance of racial segregation satisfied a
minority of the residents.
consultatioff in the planning process it is interesting to note that unlike
the colonial local planners, the planning experts invited by the colonial
administrations to advise the former often carried out consultations of a
sort. The experts who prepared the 191+3 Nairobi Master Plan consulted a
number of members of the public, 92 names of whom were specifically men-
tioned. However of those named only 5 were Asians and the rest were Europeans.
There were no Africans consulted inspite of the fact that the population
of the Municipality at the time was composed in such a way that the ratios
of the races were 6.5 African, 3.1+ Asians to every European. Introducing
his 'recommendations' Report on the Proposed Hospital centre and Medical
School at Kampala Pees Phillips stated,
"During my stay in the country, I was afforded
every assistance, and under the guidance of the
Director of Medical Services, Dr. Henry de Beer,
C.M.G. V.C., I toured the hospitals at Mulago,
the European Hospital in Kampala, the buildings
at Makerere, the Hospital at Masakaand the Rural
Treatment Centres at Mpigi and Bwania. I had the
benefit of hearing views of, and discussing the
proposals with His Excellency, the Governor, the
Principal of Nakerere, the Dean of the Medical
School and the Medical and Administrative staffs
atNulago; and in many meetings with the Director
I learned much concerning the limitations of the
'ocal materials and the difficulties that might
be encountered in carrying out so large a scheme.
I also met the Architect of the Kampala Town
Planning Scheme and the Town Planning Committee,
who outlined for me the proposed developments in
the Mulago-Makerere area........ A free inter-
change of ideas took place."163
The names and officials disclosed in the Report as having been consulted
can hardly be said to have been truly representative of the people who
resided in Kampala at the time. Thc ynsage is quoted for the purpose of
showing that notwithstanding the absence of the necessary provisions
Phillips conidered it expedient and important to carry out certain con-
sultations. The tendency of expatriate planners to consult "interested'1
parties may be explained on the ground that in the United Kingdom con-
sultation was normal practice. On the other hand, the character of the
people to be consulted was determined by political considerations. These
were the people who had the power to decide the fate of the proposed
p1rns or schemes and it was essential to consult them first if the pro-
posals were to be accepted and implemented.
After independence, the East African governments continued to
rely on expatriate planners. The latter did allow a measure of consultation
in their planning deliberations and like their predecessors they confined
such consultations to people who would later have an influence on their
recommendations when they came to be adopted or implemented. For example
the United nations Teams consulted Ministers, civil servants and political
party officials when discussing their various urban planning schemes for
I 6L
East African towns.
Immediately after independence, the East )frican governments de-
dared a new general policy of persuading more Africans to become permanent
residents in urban centres with greater interest in the administration and
development of the towns. The policy was to be achieved by renting
commercial and residential plots hitherto reserved for other races. The
policy would be implemented by selling or letting those plots to the
Africans at low premiums while increasing the premiums and urban taxes
paid by Asians and other non-indigenous East African residents. There
were two types of African who took up these cheap leases in the towns.
Firstly, there were wealthy Africans who had homes or business premises
of their own either on the outskirts of the towns or in the counties
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bordering the towns and who did not wish to establish new homes or businesses
in the towns. They accepted the leases, not to develop them personally but
to sublet to non-African corrimunities. The latter paid large sums of money
for the subleases while the new African tenants avoided forfeiture of the
leases by retaining reversionary interests. Secondly,there were the civil
servants who wanted to invest in the land by constructing houses to let to
Asians and non-Africans who could afford the exorbitant rents demandd.
The civil servants had no intention of residing in the newly built houses
themselves since, as we noted, it is the government's policy to house all
employees of this category. It is therefore submitted that had the
planning authorities carried out investigations and consulted residents
it is likely that they would have discovered that most of the prospective
grantees of urban leases would have been persons without the inclination
to settle in the urban areas. They might have also discovered that the
majority of the applicants for the plots possessed land of their own or
business interests outside the urban areas and only wished. to obtain
capital for the development and expansion of their lands and businesses,
respectively. Further, such consultations might Shave led to the necessity
of making prohibitive provisions as to the sub-letting of the urban land
without the consent of the controlling authorities.
A comparative study of what occurs in other countries may be of
interest to the planners in East Africa. In the Soviet Union local
planning committees are obliged to invite local residents to participate
in the formulation of development pians.165 In both the United Kingdom
and the United States of America provisions are made for adequate publicity
andconsultation about proposed schemes of urbati development before they
are finally approved.166 Moreover, in the developed countries, especially
those in the West, there is sufficient i-'ress coverage of the proceedings
of planning committees and inquiries. The coverage is often preceded by
publication of proposals 1 public debates, discussions and protests.167
The merits and disadvantages of the planning schemes are fully discussed
in public. Parliament or Congress and local councils may be lobbied by
powerful organisations representing interested sections of the community
concerned.168 Describing the objects of the latest English Act on the
subject of planning, Foulkes writes,
"Under Part II of the 1971 Act local planning
authorities must prepare for submission to the
Minister a structure plan for the area. This
formulates the authority's policy and general
proposals for the development and other use of
land in the area. When preparing the plan the
authority mu6t ensure that adequate publicity is
given to the matters they propose to include in
the plan, that persons who may be expected to
want to make representations on those matters
are made aware of the opportunity to do so,
and that they are given adequate opportunity for
making such representations."169
Specific plans of planning areas are similarly treated and given sufficient
publicity as well as being exposed to public debate and discussion. It is
worth noting that notwithstanding the consultations and inquiries had locally
during the process of proposing a plan, the Minister in England may, instead
of approving the plan, order further consultations and inquiries to be held.
For instance, when the Greater London Council's Development Plan was
submitted to the Minister for approval he ordered an inquiry and in so
doing said,
"Since the plan is comprehensive, complex and
controversial, since a high level of concern
has been expressed about the motor ways pro-
posals and since 20,OCO objections have been
received, I feel that the plan be subjected to
the most searching scrutiny."170
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The inquiry which resulted has been described as the most expensive ever
held in the field of urban planning processes by Hagman. 171 The same
learned author has described the type of representation expected under
English planning law. A representation is said to be an expression of
views of what the plan to be offered to the 4inister for approval should
be. In reference to the Greater London Council's Development Plan, Ragman
noted that the Planning Committee of the Council had statutory consulta-
tions with the London boroughs and other authorities adjacent to the Greater
London area and that the original proposals of the Committee were often
changed as a result of these consultations. Consultation may be justified
on the ground that it avoids wastage of public funds. This may be exampli-
lied by the decision of the Kampala City Council in 1969 to tarmac and
construct individual vendors' cubicles in the andegeya market. This was
a scheme which did not get any publicity and which was implemented without
consulting the market users. The Council decided to charge 50 shillings
per month for every new cubicle to be hired by the vendors of market pro-
duce. The market vendors protested that the price was too high and
decided to continue selling their products outside the market building.
The Council was subsequently forced to rent the cubicles at a nominal fee
thereby losing much of the revenue it had expected from the development.2
The usual reason for advocating public participation in planning is that
the planning process is designed to benefit the community at large and it
is only logical that the public who know what their needs and problems are
should be entitled to present their views on these matters.
There is also the opposite view that consultation and public
participation are unnecessary in the planning process. There are equally
strong reasons for this view. In 1968 a committee was appointed in England
to report on the best methods "of securing the participation of the public
at the formulation stage in the making of development plans for their
areas."173 Among the possible disadvantages reported by the committee was,
inter alia, the worsening of delays through the injection of public involve-
ment in the intricate process of preparing a development plan and thus
nullifying the government's expressed intention to speed up the planning
process. Another disadvantage may be the degeneration of a public inquiry
from planning principles to party politics. It has been observed that
when the Greater London Council Development Plan was being considered a
number of amendments were submitted by the Councillors. At the time, the
majority and controlling body of members belonged to the Conservative
party while Labour councillors were in opposition. Amendments submitted
by labour members of the Council were often defeated by the same number
of votes as the Conservative majority on the Council. The same number of
votes approved those amendments proposed by Conservative members on the
17k	.Council. Yet, it cannot be imagined that all the Conservative members'
amendments improved the Plan while the Labour members' amendments worsened
it. Sometimes the political point at issue may be trivial. For instance,
in 1968 the Jinja Town Council decided to beautify its road signs and street
posters by painting them green. This action was taken after the Council
had apparently consulted residents in the town. As it happened the govern-
ment objected to the display of green because it was the same colour as the
opposition party's flag. 175 The inister of Regional Administrations
directed the Council workmen to repaint the signs in another colour and this
was done at considerable public expense. An opposition spokesman was heard
to say whether it was the intention of the government to direct that all
the grass, plants and flowers in Uganda should be repainted by God in a
different colour since in His wisdom he had seen it fit to create all
leaves greens It may be concluded from this dispute that it would have
been cheaper if, instead of consulting the residents the Council had
simply sought the approval of the Minister. Unfortunately, this was one of
those functions of a local authority which did not require the approval of
the }inister.
It may also be argued that in a developing region like East Africa
where the majority of the inhabitants are ignorant of and perhaps indifferent
to planning, time and money should not be spent on seeking their views.
However, the argument is fallacious for even in the developed countries,
the majority ol' the inhabitants tend to be indifferent to what government
or local authorities are doing. It is only the enlightened, the pressure
groups and the individuals intimately affected by a specific plan who
proceed to make representations. In this respect the Coventry Structure
Plan inquiry of 1973 may be given as a good example of the apathy on the
part of the public in developed countries. Although the inquiry was
adequatelypublicised beforehand, only a few ordinary residents within the
planning area bothered to attend any one of its many sessions. The pro-
ceedings tended to be dominated by the officials of the corporation and
the few citizens who appeared cr were represented tended to be those who
had special interests in the planning process as lecturers, community
services officials and big corporations and firms which could afford the
time and expense of hiring planning experts and iawyers.176 In addition,
the chairman of the inquiry proceedings made the procedure so formal and
legalistic that he would often rule out of order those less sophisticated
members of society who dared to appear at the proceedings. A structure
plan is a written statement of probable policy and general proposals in
respect of the development and other use of the physical environment and
the management of traffic "stating the relationship of those proposals to
general proposals for the development and other use of land in neighbouring
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areas which tay be expected to affect that area and containing such other
matters as may be prescribed or as the Minister may in any particular case
direct."177
 Moreover, in approving a Structure Plan, the Minister has a
fairly free hand. He may take into account any matters which he thinks
relevant whether or not these were taken into account in the preparation
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of the plan as submitted to him.
	
After consideration he may reject the
plan or approve it in whole or in part and with or without modifications
or reservations. If he rejects it outright, he mar do so without further
ado and without considering any objections which have been made to it. It
is only when he decides not to reject it that he must consider the objec-
tions and afford any person whose objections have not been withdrawn an
opportunity to be heard. 1Jhere he orders a local inquiry or other hearing,.
the local authority and such other persons as he thinks fit are also given
a opportunity to be heard.
It follows that because of its characteristic generality and
indefinite future development proposals as well as the very wide discretion
exerciseable by the Minister, a structure plan does not excite much comment
or attract great attention from the general public apart from those sections
of the community which have been mentioned above. The expression 'structure
plar! is not defined in the Act and directing his mind to this point in
Parliament the then Minister of Housing and Local Government stated that
the phrase was a misnomer because it is not a plan in the way that people
think of a plan, namely, a map. It is a written statement. He later
explained that the decision not to define it precisely was deliberate
so as to avoid the situation where the Ninister and his staff would get
involved again in detailed examination of the plan and also to reduce the
problem of planning blight. He continued,
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"It will not be until one gets down to actual
detailed planning that one will be able to have
any confidence in any boundaries that might have
been drawn in the structure plan. If we sought
to draw boundaries in the structure plan, it is
almost certain that they would have to be amended
at later stages..... and that the people who had
thought that they were caught, as it were, might
find that they had escaped, r1 the people who
thought that they would escape might find that
*	 they were brought within the area of development
It would mean that people would start
raising objection to structure plans not on the
basis of the general nature of the proposals and
their rightness, their wisdom and their practicality,
but would be putting forward objections on the
basis of individual property interests."179
Nevertheless the importance of a structure plan cannot be overemphasized
because it is from such a plan that the whole styling of future development
control will stem.
The plans that attract greater attention and comment are those
known as local plans. A local plan is a plan prepared by a local planning
authority on the basis of an overriding structure pian.180 Greater in-
terest is shown in a local plan because its schemes are definite and its
boundaries precise. The properties it affects can be easily identified
and the owners and users thereof have a fair idea of what will happen to
them and their rights. It is therefore from the local plan rather than
from the structure plan that the private individual will be able to learn
what the local planning authority's planning proposals for the future mean
to him and his property. For these reasons a local plan is mainly a map
accompanied by a statement just as a structure plan is mainly a written
statement which may be accompanied by a map and illustrations for the pur-
poses of' identification and clerifications. The local planning authority
must ensure that adequate publicity is given to any relevant parts of the
survey and to the matters to be included in the local plan. In addition,
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they must coiasider what persons or groups are likely to want to make repre-
sentations with regard to the draft plan and to ensure that they are made
i8i
aware of their right to do so.	 A copy of the plan must be sent to the
Minister together with a statement of the steps which have been taken to
give publicity to the plan and to avail interested persons of the right
to make representations. Copies of the plan must be made available for
public inspection, indicating the time within which objections may be
made to the local planning authority. Generally, the local planning
authority will have a discretion whether or not to hold an inquiry but
where the Minister so directs they are obliged to do so. But even in cases
of local plans it will be mostly people whose property or interests are
affected who will make representations and appear at the inquiry proceed-.
182ings, if any.
From the planners' viewpoint public participation wastes time and
contributes very little to the planning scheme. As far as legally possible
the planners in charge of planning proposals will try to avoid formal
meetings with objectors at large. Hart has described how objectors are
dealt uith in Glasgow. It has been the practice there to arrange meetings
with principal objectors, which have led to the withdrawal of some objec-
tions as a result of minor plan modifications or more defined arrangements
for relocation. Even if objections have not been withdrawn some have been
converted to largely nominal objections while, in other cases, the corpora-
tion has been given a clear insight into the nature of the objections and
has been riaced in a better position to explain their own proposals at the
public inquiry and to undermine the case of objectors. Objectors are
encouraged to call at the Town Clerk's Office where fuller and informal
explanation of the plan details is given to them. It has been felt in
Glasgow that the need for massive development is so urgent that time cannot
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be wasted inwhat in the end might be fruitless consultations and in giving
extensive publicity which might only encourage greater objections, either
to redevelopment of any kind or to the type of development proposed. The
interest the Glasgow Corporation shows in publicity for its planning schemes
can be illustrated by the fact that on average it spends some £200 to £300
on shop window displays of the schemes whose capital costs are in the
range of £10,000,000 to £50,000,000.183
There is a conflict in the attitude of the planners and of objectors
to the purpose of publicity and representations about a scheme. The former
tend to think that the purpose is to 'sell' their scheme to the public and
publicity and meetings with objectors are designed for public relations.
On the other hand, objectors believe tiat these are designed for the dis-
covery of defects in the schemes and meetings and consultations are designed
to enable tie!resent their own alternative proposals which may or may not to
be accepted and adpoted in the schemes. tdmittedly, public inquiries can
be lengthy exercises and as Hart observes, in Glasgow they are conducted by
i 0
Reporters, and Senior Counsel at all major inquiries. ° This contrasts
with the English practice of appointing inspectors from the then Ninistry
of Housing ad Local Government - now the Department of the Environment -
to conduct planning inquiries. In both systems the objectors and the
local planning authority- are permitted to put forward a wide range of
evidence and there are full opportunities for examination and cross -
examination.185 These are supplemented by oi,ening and, where desired,
doe ing statements by all the parties. Word-for-word records of the
inquiry are carefully made and transmitted to the Minister along with the
report of the presiding official. Thus, the planning procedure involving
public participating may be described as the adversary system of litigation
conducted in a court of law. The judicialisation of the planning process
has been criticised in the following words,
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"A public inquiry is a rotten instrument for arguing
about planning policies. Policies cannot be proved
right or wrong through the proceedings of learned
counsel, and the examination of opposing witnesses...
the effect is to place the (planning authority) on
the defensive, to concentrate attention upon
objections rather than on constructive improvements."186
It is no wonder therefore that traditional planners should regard public
participation in the plinidng process as a hindrance to good and effective
formulation of schemes and a device to delay implementation of redevelop-
ment and development projects. It is the usual practice for the local
planning authority to be represented by some of the greatest lawyers in
the land to argue their case against objectors before an inspector in
England or Reporter or Q.C. in the case of Scotland. Commenting on this
aspect of public participation in respect of th Greater London Develop-
merit Plan Inquiry, Hagman observed,
"The	 superior knowledge, demonstrated through
Boydel1a questioning, can reduce almost any witness
to stammering - particularly when asked for sugges-
tions...... A witness is vulnerable to auestions
which inquire whether he has fully considered how his
proposed change will affect other matters in a plan
that the GLC offers as comprehensive, thoughtful
and integrated. No witness can claim to have
thought out all the consequences of a particular
change or to have conducted significant studies to
justify it."
The dilemma faced by a witness or objector appearing at a planning inquiry
may be illu8trated by the cross-examination conducted by the GLC's counsel
against the director of the Town and Country Planning A8sociation, one of
the most powerful voluntary associations in England:
"Question:	 What is the figure you are asking to be inserted
in Table 1?
_197...
wer:	 I think this is for the GLC, or perhaps the
Minister........ We have not calculated.
Question :	Are you not going to assist the panel by
suggesting what you say the figure should
be?....... You are not giving the Panel
auch material, are youi......
I think we can offer to assist the Panel....
(Proceedings adjourned for the next day, to
enable witness to do research on the question).
The next day he produces his answer.
swer:	 I would like to correct what I said yesterday
in offering to produce these figures. I have
considered more carefully - and frankly I do
not think we as an Association have the re-
sources to do it."187
On the other hand, the planning authority has adequate funds to engage some
of the greatest experts in the field of planning. For instance, in Glasgow,
the Anderston planning scheme inquiry produced greater use of expert witnesses
since the local planning authority felt that its own planners lacked
experience to make a convincing case for the industrial and commercial
aspects of its planning scheme. No less than five additional expert
witnesses were brought in to assist. They included Thomas Dulake of
Gerald Eve and Sons, a London firm of chartered surveyors; noted for their
experience in property development, Sir Herbert Manzoni, City Engineer of
Birmingham Corporation, Peter Self and Alan Day of the London School of
Economics and. Wyndham Thomas of the Town and Country Planning Association. iS8
The majority of the people who permanently reside and who claim the
enjoyment of the amenities provided in the East African towns have been the
members of the elite. These have included the majority of the immigrant
races, senior civil servants and employees of institutions like hopsitals,
universities and industrial and commercial firms and companies. Moreover,
it is the same type of elite who own and occupy much of the urban land.189
The circumstances and living conditions of these people are not very
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different from those of an average town in any developed country. For
this reason it may be argued that if the residents of such a town in the
developed country are justified in demanding the right to be consulted
about the planning proposals for their area the residents in the East
African towns should be justified in claiming the same right. The only
difference may be in the nature of the procedures to be adopted. It can
be further argued that it is the elite who are able to begin understand-
ing the techniques and objects of plarn'iing. Moreover, looked at from
the planner's point of view, it is these same people who are likely to
advocate opposition to planning schemes and to do so with effective force.
It might therefore be in the interests of the 1anners that the elite be
consulted. In reference to the Glasgow planning practice it may be noted
that the local planning authority initiates interviews with industrialists,
the Health Service Executive Council, the Glasgow and District Licensed
Trade Defence Association., the Ministry of Public .uilc1it 	 t'!rx
Scottish Bus Group and the Railway Board. Although the primary purpose
of such interviews is to establish possible land requirements there is
also the possibility of anticipating objections likely to be raised by
these important bodies and organisations.19°
The conlusions gathered from the reports of the United Nations
Teams which visited and made tentative planning proposals for East Africa
show that many residents were very keen to discuss the details of the
various schemes proposed by those teams. Moreover, one of the teams
reported that its members had benefitted from the consultations it had
with the residents and, its leader reported,
"A series of weekly seminars were held - one for the
local government staff and one for the councillors.
Problems of urban problems had from the early days
of the Mission received systematic treataent and
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mutual discussion within the seminars...., some of
the participants offered to participate in the joint
development of their land in accord with the plans
that the team might produce."191
Again it needs to be emphasized that the participants were not only common
residents but members of the elite group. Indeed, since the latter half
of the 1960s the East African governments have recognised the need to
involve the general public in planning and development discussions. But
an analysis of the recognition as incorporated in the National Development
Plans and planning practices show that the 'public' is nothing more than
selected individuals of the elite. Further, interpretation of what con-
stitutes public participation differs from country to country. Thr in-
stance, under the heading 'People's Participation' in planning and develop-
ment the Kenya Plan states,
"It must be recognised that the above measures,
though significant, can achieve little by them-
selves unless the people fully participate in
the development process.... Efforts will be made
to ensure that the new plan is thoroughly under-
stood, by the publication of a popular version
of the Plan and a country - wide campaign to
publicise arid explain at all levels the meaning,
content and requirements of the Plan. The cam-.
paigrt will be channelled through the radio and
television, adult education classes, seminars,
pamphlets, etc. A programme for this purpose
is already under-way."192
Thus, nowhere is it said that comments from the public will be sought or
that citizens will be invited to make representations on the plan. In
effect, public participation is tantamount to the right to be informed
about what is proposed. It is an educational exercise and no exchange
of views between the planners and residents eeemt to have
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been contemplated. In Uganda, public participation means that planning
bodies will include on their membership officials of both the government
and. local authorities as well as councillors and nominated persons. In
Tanzania the position is the same as in Uganda except that there planning
and development has become more politicised in the sense that additionally
the membership will include regional and local officials of the only
political party in the country.193
Before any criticism can be made of the elitist type of 'public'
participation in the planning process it must be conceded that the ordin-
ary people, even if given the opportunity, may contribute nothing or very
little to the process. In this connection it may be useful to refer to
Ouma Oyugi' a studies in "Participation in Development Planning at the
Local Level" which were published in 1973. Oyugi begins by stating that
people's participation in planning at the local level is one of those
many catch phrases that have found their way into the vocabulary of devel-
opment planning and are increasingly dominating it. Ee then proceeds to
illustrate its weakness in the context of Kenya - a weakness that can be
applied to the rest of East Africa. He supports his arguments by using the self-
help movements:
"1	 In Suna Location.	 Patient's ward completed.
Does not function because there are no staff
and no medicine. It was started in the hope
that the County Council would eventually take
it over and incorporate it in its Health Centre.
At the time, the Council was financially weak
and unable to support its own buildings.
(b) A primary school started but later abandoned in
preference to a dip whose cattle - supply is in
grave doubt since it is located within a 'cattle
rustling corridor where keeping cattle has become
a serious gamble with life.
2	 In Kany un Kago Location: Two huge secondary
schools only 2 miles apart, built. One has no
pupils. The other only 27 pupils. There is
1-
• nornoney left toconstruct teachers' houses
and pupils will not come without teachers.
The 27 pupils come mainly from the bordering
areas of Tanzania. (School supposed to help
Kenya children.)
3.	 In Mheru Kada: A health centre, good and well
constructed. Nothing going on (at present).
The people cannot equip or staff it. Now waiting
for the central Government to take it over,"19k
Prom these case - studies Ouma Oyugi concludes that these self-help projects
have been wasteful of local funds. They have also placed demands upon
government funds the expenditure of which was not contemplated and the
projects were not always consistent with national planning priorities. In
accepting Ouma Oyugi'a factual criticism it must be said that the efforts
and labour of these communities deserve commendation. Further, it is not
unreasonable to criticise the public authorities, both central and local.
Had they matched the enthusiasm of the local people with expert advice it
is possible that the said efforts and labours as well as their savings
would have been spent on feasible and practical projects. To have let
them continue with the completion of the schemes knowing that in the end
it would be a futile exercise was, to say the least, administrative negligence.
These experiences have left the people who participated with disappointment
and disillusionment, However, the blame must rest on the shoulders of
those who knew better, namely, the elite of the respective communities.
The deduction to be drawn from this account is that public partic-
ipation in East Africa must be preceded by education and information and
then be guided and directed. It is submitted that consultationcould be
had at public meetings which in East Africa are called barazas. They have
already been mentioned in connection with the powers of compulsory acquisition
of Land. The principle proposed here is that every time a local planning
authority decides to initiate a detailed plan for its area it should organise
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local barazal and then declare the general principles of its plan and
schemes. It should then invite comments from the people attending the
baraza. It is the practice in East Africa for government ministers and
officials to explain their policies to public barazas and these barazas
nsually attract large crowds of people. It is reasonable to assume that
an even greater number of people would attend if they knew that it was
the planning and development of their town which was the subject of
discussion at the baraza. There is no doubt that residents whose homes,
land. and jobs are likely to be affected by a planning scheme would wish
to be present at the baraza and to make representations. It is further
proposed that after the planning authority has considered the views
expressed at the baraza it should formulate a draft plan and submit it
to other interested parties such as bodies representing school teachers,
university lecturers, businessmen, hospital workers, industrialists, and
trade unionists and associations for their own comments. The barazas
and these parties might be directed to complete deliberation on the plan
within a specified period of three to six months. Thereafter, the plann-
ing authority would be obliged to review the draft plan in order to
accommodate any opinions so far expressed on the plan and then would
deposit the plan with the central pinning authorities for further con-
sideration and approval. It is also recommended that the present procedural
rules should be amended so as to include a provision that will give the
Minister power as to whether or not to order a public inquiry into the
plan or scheme as submitted to him for approval. The holding of an in-
quiry might be necessitated by subsequent opinions and representations
made in respect of the draft plan. For this reason it will be necessary
for any objections, views and representations on the plan or scheme
presented at the barazas and the meetings of the various interested parties
to be recorded and submitted to the Minister.
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In the event of the Minister ordering a public inquiry,another
baraza,preferably to be attended by representatives of the groups who
might have considered the plan or scheme individually, should be called
and publicised. It is assumed that at this second baraza there will be
exchange of views and information between the planners and the interested
parties ozj. such matters as the Minister may have directed to be discussed,
reasons why objections were not acted upon in the final plan and any new
conditions that may have arisen since the draft plan was last examined.
At this latter baraza notice should be taken of the great influence which
chiefs exert on the general public when assisting public officials to
'sell' government plans to residents. It is the chiefs who often lead the
discussions and invariably select speakers to address the baraza. This is
because the baraza was originally designed to assist the government in the
maintenance of law and order and in the collection of taxes with the chief
as the boss, the executive and enforcement officer. He knew who were
'bad' and 'good' boys and who were trouble makers; 	 his main concern
was to project what was going to be done rather than what should be done.
For this reason it has been argued that the baraza may not be the best
venue for the propagation and discussion of planning and development ideas.
This argument is more relevant to the baraza following the Minister's
direction to hold a public inquiry than the one preceding the draft plan
since the latter will have been called specifically to seek views from the
audience. At the second baraza planners will have finalised their own
views as expressed in the final plan and may feel that the Minister's
order for another inquiry was unnecessary. They may therefore persuade
the chiefs to play their traditional role of supprssing controversial
opinions against the plan and to encourage people who agree with the
planners to speak at the baraza. Consequently, the person to preside at
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the second baraza should be someone who is independent of both the chiefs
and the planners. It is suggested that the District commissioner of the
area would be a proper person to undertake this responsibility.
Furthermore, the second baraza wiU be concerned with concrete
planning proposals and defined development schemes involving, in some cases,
technical issues. Therefore it should be permissible for the residents and
other interested groups to be represented. Since there are shortages of
expert planners and legal representatives, the kind of representation we
advocate need not be based on these professions. In the United States of
America there is a form of representation known as advocacy planning. It
is acknowledged that public participation may not be very effective if
citizens do not have knowledge or technical assistance so that they can
know what the alternatives are and how to obtain results. If they were
to have technically and politically knowledgeable people working for them,
they could better participate in the planning process. Advocacy in plann-
ing has been defined as "advocates of interests of groups, organisationG
or individuals who are concerned with proposing policies for the future
development of the community." 195 The idea is that just as powerful
economic interests have their advocates and lobbyists, the poor and the
less sophisticated must have such help if they are to participate effec-
tively. It also means that instead of simply opposing whatever plan or
scheme is proposed., their 'advocates' would be able to formulate alternative
proposals to be submitted to the planning authorities. In the United States
of America advocates in planning and development range from planners
employed by government agencies representing the poor either part-time or
full-time to experts hired by the people concerned and independent of
government agencies. In almost all cases the 'advocates' are specialists
in one or more aspects of the planning process and invariably they are
paid for the services they render to the communities. Experts and finance
are in short supply in East Africa and the employment of independent
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experts may be extremely limited. It is suggested therefore that the general
public within planning areas in East Africa could be represented differently.
In the case of the city and the larger towns the community could be represented
by one or several planners and one lawyer in private practice. These would
be paid with moneys obtained from public funds. Any other interested groups
CD associations may decide whether to be represented by such experts or other
spokesmen who may not be similarly qualified. In either case, these groups
or associations would have to meet the costs of such representation. They
would be composed mainly of members of the elite who are expected to be
wealthier than the ordinary residents and therefore are more capable of
contributing to the cost of planning. The smaller towns and urban centres
could have university students representing them. Currently, the
professional law schools in East Africa have or are in the process of
establishing law-surgeries for their students where the ordinary people
will be able to get free or virtually free advice and it is proposed
that these surgeries could be extended to cover student - representation
in the planning process.
SECTION IV:
	
THE EVOLUTION OF ThE LAND USE PLAN
PART A:
	
OBJECTIVES OF A LAND USE PLAN
A land use plan lays down a scheme of how a given planning area shall
be developed in the future and what type of activities may be carried on in
defined zones as1entified on the plan. All modern states find it necessary
to subject certain activities to some form of control. There are a number
of reasons why this is so. Sometimes control is imposed to restrict a
particular activity in the public interest and the interest may be based
on economic, health or security reasons or simply for environmental reasons.
Sometimes it is introduced for the protection of local amenities, buildings
and places of historical or architectural interest or of the countryside
generally. At times control may be desiraMe to keep the operation of
the activity in conformity with national or international standards and
values. Sometimes it is intended to create an economic climate under
which the more capable members of society may not exploit the ignorance
or poverty of the less capable members. Occasionally,control is imposed
simply to raise public revenue. Invariably, auch control is effected through
three well established methods, namely, registration, licensing, and inspec-
tion. Persons who wish to engage in prescribed and controlled activities
are required to fulfil and operate under certain conditions. Failure to
observe the conditions may lead to the imposition of penalties. Within
an urban administration it is the land use plan and its specific schemes,
which predetermine these matters. Whether one wishes to build a factory,
construct a block of flats, open up a commercial or trading centre or
erect a school, one must examine the details of the existing land use
plan in force. It will be from these details that he will discover what
areas are permitted for his choice of activity and what conditions he
needs to fulfil before the commencement or operational phase of the
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particular activity.
To appreciate the objectives in the preparation of a land use
plan it may be useful to examine an actual plan. For this purpose the
objects of the Da.r es salaani Master Plan prepared by a Canadian team for
the Tanzanian government may be discussed.196 The team stated the plann-
ing goals and objectives of the plan as follows:
"To eliminate, through allocation of land. uses and
traffic systems serving those uses through the
provision of separate surfaces for pedestrians and.
cyclists where necessary, the conflict of pedestrian,
bicycle and automobile movements at critical points
in the city, particularly in the downtown shopping
area where parking, servicing and through traffic
movements conflict With the shopping activity.
- In new planning proposals for residential and
commercial areas, to provide strong pedestrian
movement systems as a structuring force to those
communities and business areas and to combine these
pathways with open space, recreational and educational
uses to become a meaningful part of the activity
structure.
- The relationship of new residential communities to
industrial development should allow for minimum
walking distances for workers.
- Micro environnental areas of residential uses to be
grouped to provide spaces for children to play off the
street in spacious areas, and to afford social contact.
This is possible within present space standards without
decreasing densities.
- Space for traditional shambas to be provided for recog-
nizing the need for security also. These shanbas could
occupy areas intended for future higher density housing,
which is not feasible presently, and on land reserves for
major road systems required in the future.
- The traditional tea shops, fruit shops, etc. which are
attracted in an uncontrolled way into industrial areas,
as is seen in the Changombe Industrial Area, should be
guided and consolidated into environmentally safe areas
and still convenient to workers and combined where
possible with worker recreational areas.
- To respect, to guide and to strengthen the activity
pattern of traditional African housing areas such as
Kariakoo. The system of corner "duka&' and social club
structure is to be retained and planned for."197
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As can be seen the team does not merely state the objectives of the Master
Plan in general terms but goes further by indicating how the objectives
will be realised and by showing results likely to be obtained. The team
proceeds to treat other goals of the plan in a similar manner. The latter
include economic base and growth factors, servicing aspects, transporta-
tion and employment aspects, natural and physical factors, social and
cultural conditions, visual aspects, regional setting, shopping activity,
residential area activity, recreational and leisure time activity,
traditional rural dwellings in urban uncontrolled settlements and immigra-
tion to the urban way of life. It is important that if a physical plan
is to be feasible attention must be paid to overall policies and objec-
tives determined politically at the national level. It would appear that
the Canadianteam prepared the plan in accordance with the fact-situation
as they found it in Dar es salaain without a conscientious effort to relate
it to the national urban plan. This view is supported by a number of
factors. In the first place, of all the documents and statements which
form the background to the plan none relates to the national plan
specifically. In the second place the team was of the opinion that
proposed urban development expansion should be in areas of best overall
services, communications, climatic orientation and utilization of natural
resources. This may be contrasted with the national urban policies of
the Tanzanian Government described below.
The Tanzanian National Development Plan described the policy of
urban land use planning as intended, firstly, to enable urban develop-
ment to act as a stimulus and complement to rural development; secondly, to
avoid the unacceptable social conditions of urban life; and thirdly, to
ensure that cities are not to become an increasing drain on the country's
financial and physical resources at the expense of rural development and
other public works and services. The Plan then proceeded to set out
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the objectives of urban physical planning in the following terms:
"(a) Restraining the overall rate of urban population
expansion.
(b) Distribution of that growth amongst the various
urban centres, so as to avoid excessive congestion
in one city and so as to disperse total urban pop-
ulation amongst a number of towns to maximize the
development impact on rural areas.
(c) Maintenance of a general level of well-heing in
the towns consistent with the requirements of an
equitable urban-rural balance and satisfactory
work performance by the urban community.
(d) Minimizing of the capital and foreign exchange
costs of pursuing the other objectives."198
The conceptions included in the Dar es salaam Master Plan and its objectives
as deterrziined by the Canadian team suggest that the results will be the
opposite of those envisaged in the National Development Plan.
One important aim in formulating a land use plan must be realism.
For example, after the preparation of both the Dar es salaam Master Plan
and the Arusha Economic Development Plan it was estimated that the former
would cost about 700 million shillings and the latter 10 million shillings
in providing infrastructures alone. 199 Thus, the Kenya National Develop-
ment Plan which includes objectives in urban planning and development
emphasizes the point of realism:
"The objective of planning is not to set down a series
of goals promising great wealth for everyone but to
make a realistic assessment of the resources available
to the country, to choose those parts which will acceler-
ate progress in the directions desired and to proceed as
far as possible and as fast as possible towards the goals
set down. Thus, although the new Plan sets the country
a hard task, it is a task within its capacity to achieve.
Indeed, it is vital that it is achieved."200
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In countries where the bulk of urban developments depend on contributions
from public funds as in East Africa, the planner needs to be constantly
aware of the fact that implementation of his plan proposals will largely
depend on the vote earmarked for his particular department and that to
plan otherwise is unrealistic and may be harmful in some cases. His zeal
to see an ambitious scheme financed is matched by the pressing needs of
other departments and public institutions. But even where those other
bodies have not made any special demands on public funds, the planner
may have to reckon with the traditional attitude of the Ministry of
Finance towards authorisation of public expenditure. Cohen has given
the traditional difference between the Ministry of Finance and the planners.
Finance is preoccupied with excessive expenditure and inflation; planning
is concerned with economic development. Finance has responsibility for
protecting the interests of other Ministries and for special relation-
ships to other matters that planners tend to ignore. Finance has got to
be concerned with immediate issues whereas planning may not be so concerned.201
Because of these factors the planner may make decisions and then events
occur which preclude the possibility of realising the original aspirations
of the decisions. Writing about "Planning for Developing Countries" Crooks
has made the following observation,
"Anotherfeature common among developing states is
that, again frequently, because the existing
political system is relatively uncornplicat3d and
unencumbered by complex organisational processes,
the planning function can be situated close to the
locus of political power. National leaders can
exert a tremendous influence on plans and policies
and can resolve disputes more easily among units of
government because the number of such units is fewer
and the hierarchical structure simpler."202
This means that the planner has to be cautious in his plans. He must be able
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to anticipate •how the political, powers would view his schemes and the chances
of coincidence between his own ideas and those who have the power to approve.
It must be said that this is a characteristic that is common to all countries
whether developed or developing since planners in the developed countries
are bound to have regard to political considerations. For example, Hart has
observed that in Britain it would be futile to make proposals in a local
plan which did not lend themselves to the general approval of decision .-
makers at both the local, and national levels. 203 Indeed, if the concept
that planning is comprehensive, multi-disciplinary and concerns itself
with economic, social and political issues is to be fully appreciated
then it becomes inevitable that the people who exercise the overriding
power over these matters must have a greater say. Occasionally, planners
in the developing countries may produce plans which are not considered
feasible or which no one intends to implement. These are usually plans
that are either politically motivated - to chow the electorate that
something is being done - or which are prepared for no other reason than
to qualify for some bilateral aid or loan which will be used to construct
20k
some specific project.
In one important aspect of urban planning we see a distinctive
departure from the planning practices of the developed countries. Reference
is made to the conflict that often arises regarding a proposed plan. The
dilemma is whether the objectives in the detailed plan should be left to
the local planners or to the central planning authorities. In the
developed countries especially those of the Western World, the principle
is to leave local plans to the local planning authorities with the central.
government merely providing the general policy and control. It is often
argued that the concepts of democracy dictate the policy towards
decentralisation rather than centralisation. In the United Kingdom, for
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example, the. Minister and his agents play a 
smauLPart in the preparation Q__/
of the local plan than they play in the preparation of the structure plali.205
This is because the former is mainly concerned with local issues and details
of land use while the latter is principally a policy document setting
guidelines for future development. In the developing countries, on the
other hand, the plight of planning and development problems are such
that local authorities are in most cases incapable of evolving and
appreciating the necessary details demanded of a land use plan. While
ideally the interests of planning would be better served if power was
vested in the local authority that has the intimate knowledge of local
conditions, in practice very few local authorities in the developing
countries have the required manpower and financial resources to sustain
a separate technical organisation of their own without relying on central
government facilities. In these countries the most flexible and workable
system should be one under which power is vested in the central authority
with wide discretion to delegate whenever more and more local authorities
become capable. For the present, the East African countries cannot afford
to decentralise planning powers beyond the limits suggested in the previous
chapter. The complaint of local authorities that by retaining these powers
the central authority interferes in their local affairs without understand-
ing their needs is partly answered by our proposals for representation and
consultation. It is envisaged that central planning authorities will con-
tinue to provide as many details of the plana as possible and also give
all the necessary assistance required in the preparation of local land use
plans.
More specifically, the enabling Act will define what is to be done
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in the preparation of a land use plan. For example, the Kenya Land Plann-
ing Act whose provisions have their counterparts in Tanzania and Uganda
defines development as
"(a) The making of any material change in use or
density of any buildings or land or the sub-
division of any land.
(b) The erection of such buildings or work, and the
carrying out of building operations, as the
Minister, may from time to time determine."206
The provision also lists specific actions which are included or excluded
from the general definition. The Town and Country Planning Act provides a
wider definition of development to include engineering operations, mining
operations or other operations in on over or under the land. Since
these definitions were adopted from the English planning law whose case
law continues to be in force in East Africa in the absence of local pre-
cedents it may be necessary to examine the meaning given to the defini-
tions under English law. Section 290 of the Town and Country Planning
Act, 1971 which reproduces the definitions from the same statutes adopted
in East Africa gives no less .than seventy-five expressions which con-
stitute 'development' within the meaning of the definitions. 207 However,
these expressions are inexhaustive for it was held in Cheshire C.C.V.
Woodward (1962) 208 that there is no one test to find out what physical
characteristics constitute development of land and that "it depends on
al]. the circumstances and on the degree of permanency of the 'building,
engineering, mining or other operations". The expression "building
operations" includes rebuilding operations, structural alterations of
buildings, structural additions to buildings and other operations
normally undertaken by a person carrying on business as a builder. The
special definition of 'building operation" leads in turn to the special
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definition of "building" which includes any structure or erection, and
any part of a building, structure or erection, but does not include plant
or machinery comprised in a building, structure or erection. In Bucks
C.C.V. Callinhani, (1952),209 it was held that a model village was a
structure or erection but in James v. Brecon C.C., (1963),210 it was held
that swingboats were not a "building." In Coleshill and District Investment
Co. Ltd v. Minister of Housing_and Local Government, (19 ),
	
it was
held that demolition of part of a building may amount to 'development.'
In that case the removal of embarkments surrounding ammunition magazines
was held to be development. Engineering operations include the formation
or laying out of means of access to highways and "means of access" includes
any means of access whether private or public, for vehicles or for foot
passengers and includes a street. "Land" includes buildings, any struc-
tures and erections.
With regard to material change in use,change means substantial
change, that is the change of use of land which is fundamentally different
from the old use. But what is a substantial change is a matter to be
determined by the surrounding circumstances of a given case. For instance
in Birmirictham Corporation v. Minister of Housin g and Local Government and
Habib Ullah, (i96t),2l2 it was held that there had been a material change
of use when a house, formerly occupied by a single family was let out in
flats to a number of families. In Williams v. Minister of Housing and Local
Government, (1967)213 where a building on a nursery garden hitherto used
for sales of produce grown on the tursery became used also for sales of
produce grown elsewhere, it was held that there had been a material change
since the former use was ancillary to the agricultural use of land of
which the building had only been a part. From these few cases it becomes
apparent why it is necessary to include lawyers on planning boards and
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committees.
It is admitted however that while the inclusion of lawyers in the
planning process may avoid some of the obvious errors of law commonly
made by non-legal planners it will not be a castiron guarantee against
any errors that often arise from the intricacies of planning law. Several
examples may be given from the East African plannirg experience. In
Premchand Nathu & Co. Ltd v. The Land Officer,2h'+ a company which was
engaged in development projects in an urban area held crown land under a
certificate of occupancy which granted it a term of years for 99 years on
condition that the company undertook to erect buildings on the said land
of a value not less than 60,000 shillings. The erection was to commence
within a period of three months from the time the township authority
approved the plans of the buildings. The plans had to be submitted by
the company within six months of obtaining the certificate of occupancy.
Further, the buildings had to be completed within twenty four months from
the grant of permission. In spite of various extensions of time by the
town authority the company failed to fulfil all these conditions within
the stipulated periods as extended. The authority rovoked the right of
occupancy without giving the company any notice of its intention to
revoke the grant. The company refused to give up possession of the land.
The respondents took proceedings for, inter alia, resumption of possession.
The High Court held that revocation was validly exercised and this decision
was upheld by the Court of Appeal for Eastern Africa. On a further appeal
to the Judicial Committee of the Privy Council, the appellants' counsel
contended that s.ik (1) of the English Conveyancing and Law of Property
Act, 1881 applied to the exercise of any right of revocation and that
therefore since no notice had been given in accordance with the section
the purported revocation was invalid. The appellants had reasoned that
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the Act had been adopted in East Africa without any specific reference to
the liability of the crown and the crown was therefore bound to give notice
by necessary implication. Their Lordships disagreed. They held that this
implication could not be inferred from the received law and they accordingly
dismissed the appeal. From the court of first instance to the Privy Council
both appellants and respondents had been represented by lawyers. In
Hassanali , Dedhar v. The Special Commissioner of Land, 215 the Court of
Appeal for Eastern Africa thought otherwise. The court had found that the
respondent authority in this case had refused to consider specific designs
of buildings which the appellant wished to erect on the land on the ground
that it had already decided to take steps to evict the appellant for his
failure to comply with the conditions. Brigga, J.A., reading the judg-.
ment of the court said,
"It is thus clear that the respondent made it
impossible for the appellant to carry out his
obligation to build, and I think we must in the
circumstances assume in favour of the appellant
that, had he not been so prevented, he would
probably have performed the obligation."
Sometimes the difficulty arises because the planning law has not
been reformed to keep pace with political and social changes. In Re An
Application by the Bukoba Gymkhana Club,216 the local planning authority
declined to extend the liquor licence of the club on the ground that the
club's membership was exclusive to one race arid this was contrary to the
post-independence policy of non-discrimination. The High Court had no
difficulty in holding that the authority had erred in law in refusing
to give a hearing to the club. There was no evidence that the club's
constitution of more than thirty years standing had been changed and
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considering that the licence had been held during that period without
breach of coiditiona the club was entitled to a hearing. On the sub-
tantive law, the respondents argued that the club's constitution was
discriminatory in character. It provided that new applicants had to
be nominated and seconded by members of the club. Since the founder
members of the club had belonged to one race this meant that in prac-
tice applicants from other races had little chance of becoming club
members. The learned judge was not prepared to impeach the constitution
on the ground of discrimination. He expressed the opinion that the
rules of the club were not different from those of any other social
club whose members sought to limit membership to people with whom they
shared common attributes and interests. To hold otherwise would be
absurd since similar clubs such as trade unions, mountaineers' associa-
tions and women's sewing guilds might be attacked on the ground that
they discriminated against non-trade unionists, non-mountaineers and
men, respectively. Nonetheless, there was no doubt the Gymkhana club
practised discrimination which was disapproved in an independent
Tanganyika. It is submitted that the local authority's stand would have
been strengthened if the new post-independence political and social
attitude towards multi-racialism had been followed by the reform of the
colonial laws. The reform might have provided that clubs applying for
renewal of liquor licences and whose premises were open to the public
had to show in their applications that their memberships included mem-
bers of other races or that inspite of encouraging other races to join
them none had applied for membership.
One of the activities attracting great attention from planners
in Kenya is the registration of titles to land. It has been estimated
that by 1980 all land in Kenya will have been registered under four
categories of titles, namely public, corporation, private and communal
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land. Thus the planning process in Kenya to-day affects much of land which
is registered and. will inceasingly continue to do so. However, the law
relating to registered land is by no means simple as a recent Practice
Note from the Registrar of Land Titles shows. 217
 Section 1 113 (1) of the
Registered Land Act provides, inter alia, that registered titles of land
in "a first registration" shall not be questioned in a court of law.
The sub-section was originally intended to stave off vexatious litigants
and to ensure the finality of a registered title. After independence it
was discovered that the provision was being used as an instrument of
fraud. In Central Province, especially in areas where land adjudication
and consolidation took place during the 1952-1956 state of Emergency in
Kenya when a large number of people were in detention, some cases of
fraudulent registration occurred. In case of a .subeequent registration the
court of competent jurisdiction can order a registered proprietor tainted
with fraud to transfer the parcel of land to the true owner in equity.
If the former was unco-operative the practice was for the court to direct
some other person such as the registrar of the court, the District Commissioner
or the land registrar to execute a deed of transfer vesting the title in
the latter. There were cases in which a court would be satisfied that a
first registration had been defective or fraudulently made
but because of the sub-section felt itself restrained from making any
just order. In 1969 the Registrar of Land Titles noted that his office
was receiving many letters regarding this injustice. He therefore issued
the following Practice Note&
"Subject to the views of the Attorney-General's Chambers,
and the addressees of thisnote may wish to make, I am
prepared to accept for registration court orders in thie
Later, the Registrar sent another circular indicating that the Attorney-.
General had agreed with his view in the following terms:
"The A.G. quite agrees with what you say in your
third paragraph about the jurisdiction of the court
to make an order for example-declaring A the
registered proprietor holds lands as a trustee
for B and ordering A to execute a transfer in
favour of B."
Following the Registrar's Practice Notice, the Attorney-General suggested
that the process should be taken in two stages, namely:-
(a) The declaration that A holds the property as a
trustee for B including an order in personazn to A
to transfer the property to B.
(b) In deficit of A obeying the Court order, a second
application to be made to the court so that a person
other than A be authorised to execute the transfer
for and on behalf of A. 218
Registered Land in Uganda, especially in the former Kingdom districts is
rife with similar legal problems. The situation is further complicated
by the existence of enacted and customary rules of inheritance which are
in force at the same time but often conflict. For example, a registered
proprietor may leave a will vesting his land in some heir recognised
at law but later someone may turn up claiming to be the heir in cus-
tomary law and this may lead to protracted and contentious litigation.
Thus, one of the objectives of the planner must be to fainiliarise himself
with the conflicting interests of the various groups of people who reside
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in the area to be planned. These interests need to be determined at an
early stage lest the planner discovers afterwards that all the work he
has done has been a waste of time.
It has been said that a plan should not merely incorporate
ascertained or probable trends of development but objectives should be
set in terms of what kind of city the community wants:
"After the alternative courses of conduct have been
presented, debated, and a selection made, the plan
represents the decisions and judgments of a community
concerning its desirable form and character. In this
respect it is a blueprint of values- although once
more its evolving nature must be emphasized. The
plan can never be a total solution, for its exists
overtime, just as it is a statement of values at one
moment in time. In providing this value scheme it
brings to bear upon debate of current physical develop-
ment long term considerations founded on basic
assumptions. And while predicating goals, the
problems that may impede their achievement, as well
as the means for circumventing the obstacles, thrust
themselves forward for analyses and solution. Hence,
its educative force on the planners and the planned
is again apparent."219
It can be deduced from this passage that one of the objectives for a land use
plan is to provide a background as well as a platform from which the shape
and content of an urban centre will be examined, debated and discussed. It
follows that flexibility rather than rigidity, q)enness rather than technicality
should be the guidelines.
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PART B:	 THE PLAN
A land use plan consists of two parts. The first part is the text
of the plan which defines, describes and delimits the activities that may
be carried out in the planning area. These activities are classified
under different zones which may be residential commercial, industrial,
transportation, open parks, civic centres, recreational or institutional.
Then appended to the text will be a map drawn to identify the areas
described in the text. The zones are usually coloured differently for
the purposes of identification. It must be emphasized that as far as
local detailed plans are concerned, it is the map as zoned rather than
the text which is the plan. In respect of an outline plan the text may
be more important than the accompanying map. This is mainly because a
detailed plan emphasizes land uses while the latter concentrates on
policy behind such uses. The text in a detailed plan will not only
describe the zones but also specify the type of developments which may
be erected therein. The text will also prescribe the procedure to be followed
by persons desiring to commence any development schemes or projects.
It may in addition state the penalties likely to be incurred by defaulters.
By way of illustration the Plan of Jinja Municipality of 1960 may be
examined. The general text of the plan gives the purpose of its scheme
as,
"To control the development of the land comprised
in the Planning Area, to secure proper conditions
of health and sanitation, communication, amenity
and convenience in connection with the laying out
and use of land; to preserve existing buildings
nd other objects of architectural or historical
interest; to protect existing amenities and. places
of natural interest or beauty."220
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The scheme then proceeds to define and describe the zoning structure of the
planning area and to provide for such things as roads, erection and use of
buildings in all zones, the use of undeveloped land, recreational and
playing fields, special industrial buildings and specified roads, the
categories of hotels that may be constructed and corrimercial offices.
Each of these land uses is described in great detail. For instance, among
the buildings which may be erected in the residential area some are blocks
of flats; and a block of flats is defined in the plan as
"a building other than a Double Dwelling, Special
Block of Flats or Terrace of House, of a minimum
of two storeys in height, designed to contain
exclusively more than two self-contained dwelling
units and includes within its meaning the provision
of such facilities and accommodation for the pre-
paration and communal consumption of meals, as may
ordinarily be required for the normal convenience
of the inhabitants of the block of flats."
The other types of dwellings mentioned in this definition are separately
defined in the same text. After enumerating and describing all the zones,
the scheme deals with certain land uses which require the consent of the
planning authority notwithstanding that such uses are indicated on the
map and are permissible under the scheme. Moreover, the planning authority
may withhold consent if in its opinion the proposed development is in
conflict with the proper planning of the area. In any case, the authority
may grant the consent subject to further modifications and conditions
which are not necessarily indicated in the particular scheme. In addition,
the authority is empowered to change the use of any building, or part of
any building, land or plot of land, either for a temporary period or sub-
ject to such conditions as the authority deems fit, contrary to the
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provisions of the 8Cherfle. After the text, there follows a simple diagram
which describes the zones and what build.ings or other developments may
be authorised therein. There is an indication of how such buildings or
developments are to be used. and what uses require the consent of the
local planning authority. The diagram is then followed by an accurate
cardinal map drawn to scale putting the zones in perspective and the
zones are coloured differently for the purposes of clarification and
identification.
The Dar es salaam Master Plan was prepared in such a way that it
is much more detailed. than the Jinja Plan. 1 Each land use is dealt with
separately and requires the reproduction of the Dar es salaam map so as
to show its position and extent in relation to other uses. Thereafter
the map is dissected' and each section reproduced on a separate page to
indicate how it is to be affected by the plan. For example the central
area of the city has its own section plan indicating current and proposed
uses. The transportation section not only shows the proposed roads and
streets but also the probable number of vehicles likely to use the
transportation system. The industrial zone section shows the proposed
nodes of growth and their relation to the road and railways system and
to the Dar es salaaxn harbour. To emphasize detail we may take the
description of shopping activity which is included in the Dar es salaam
plan:
"The major shopping activity of Dar es salaain takes place
between 8:00 am and 12:30 pm at which time shops are
shut down. At 2:30 pm the activity resumes, cars
return to the street, noises begin and life returns
to normal. Shopping takes place in three sectors
of the centre area, each with its own character and
racial background, and each strongly divorced from the
other. The European-African section is concentrated
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on Ihdependence Avenue from Azikiwe Circle to
Independence Square. To the west is the Asian
commercial section with its relatively homogeous
distribution of activity, due to the constant
relationship of uses and their constant densities.
Here shops are located at street level with k to
5 levels of flats above. These streets take on
both a living, and a shopping and business func-
tion. This area has very distinct boundaries
which give it a feeling of social. isolation. In
both sections a great conflict exists between cars,
pedestrians and cyclists. Lack of parking facilities
forces street parking.
Only in the true African heart of the city does the
activity assume a constant and flurried degree of
activity........ The activity pattern of Kariakoo
is almost completely introverted towards the central
market and its congruent shopping activity. The
market itself serves a much larger area extending
beyond Kariakoo. All of the African sections of
the city,including the most distant from Kariakoo
such as Temeke and Kinondoni, use this market as
often as three to four times a week. Those in
closer proximity, such as Magorneni, Ilala and
Burugun.i visit the market almost daily."22^
It is these characteristic details that highlight the problems and their
symptoms for which the plan is to be prepared. From the description
5bove the planner will have to provide parking facilities in the European -
African zone. The traditional market of Kariakoo, besides being a place
of shopping, is also a meeting place of friends and relatives and, in
essence it serves as an extremely valuable form of recreation and social
contact. A planner who is not familiar with the latter aspects may simply
provide minimum facilities for shopping. Had he been aware of these
aspects he would have realised that his plan is inadequate. The importance
of analysing problems that may be peculiar to an urban area may be
illustrated further by the preparation of the Kisumu Physical Development
Plan of which Hogabro mentions in a paper,
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"Another problem is caused by the people living in
the western part of our future town area. They are
within the commuting zone and live on subsistence
farming and fishing as well as part-time employment
in Kisumu. The density is about 5 persons per hectare-
and the question is what to do with the land and the
population. The land is too expensive to be bought by
the Government. Instead we have found a solution which
we call a "Shamba Town". This is seen as an intermediate
stage between rural. and urban development."223
In fact, for a].]. the East African urban planning areas it would be unrealistic
of planners not to take into account the fact that a large per centage of
the population to be planned for is made up of cultivators at the sub-
sistence level.
Invariably, the planning scheme will contain a power for the plann-
ing authority to vary its conditions in light of new circumstances or of
events not contemplated during the preparation of the scheme. The Kampala
Plan authorises the City Planning Committee to grant a relaxation of any
restriction imposed by the scheme on the use of any land or building or
any other restriction contained in the scheme after considering the
effects of such relaxation on the adjoining properties.
Every such relaxation shall be reported
to the Town Planning Board. Each planning authority is further empowered
to consider and propose new schemes or alterations to the existing
schemes irrespective of whether or not there is a scheme in operation
at the time of such consideration or proposition. This means that
notwithstanding that permission has been granted for the carrying out of
a land use development and that operations in that development have actually
commenced, the planning authority may alter its scheme so that such
development is no longer permissible in that particular area or zone.
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The developer may be ordered to bait afl. the operations subject to a
further decision or the right of compensation. Since a land use plan
cannot be fully appreciated without maps and illustrations it is proposed to
reproduce examples of these in the appendix.224
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PART C:	 IMPLEMENTATION OF THE PLAN
LEXAL EFFECT OF THE PLAN
A distinction must be made between an outline or structure plan
and a detailed or local plan. However,in so •far as both must be pre-
pared in accordance with the formalities and procedures contained in the
enabling legislation they must conform with their requirements otherwise
they can be challenged on legal principles. On the other hand, whether
or not the contents of either are binding depends on a number of factors
jncluding the nature of the enabling legislation, the particular con-
tent under consideration and the party concerned, that is whether it is
the planning authority itself or a private individual. On completion,
the plan comes into force on a day to be appointed by the planning
authority and approved by the Minister. In general terms an outline
plan is a mere guide. In essence it is a statement or a series of state-
ments expressing a general framework within which the development of a
given area is likely, and should be allowed to take place, in order to
achieve certain soda], and economic objectives. It attempts to predict
probable growth, and allocate in advance the spaces probably required
for various purposes at different stages of expansion. It should contain
a description of a unified general physical design of an urban area, and
attempt to clarify the relationship between the physical development
policies, social and economic goals, and aspirations of the community on
the one hand, and the physical features of the land to which it refers on the
other. There are occasions however when the plan ceases to be a mere guide
and becomes a ruler. This happens when the enabling Act lends immediate
binding effect to certain aspects of the plan. In some planning areas
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the outline scheme itself may be made the regulatory measure for certain
activities such as the laying out of streets and parks. In such cases,
the effect of the plan is as binding as if it were enacted in the enabling
Act. It has been said that this is contrary to the theory of the outline
plan as understood by many planners. They would regard it as in no way
legally binding until or unless its recommendations have been translated
into official changes of the zoning map.
A local planning scheme is a device for controlling the develop-
ment of an urban complex according to a predetermined outline plan. It
is the tool for implementing the latter and unlike the latter it iden-
tifies rights and obligations within the area in which it operates.
In this sense then it has legal status. But the legal status created
by a plan in fundamentally different from those under any ordinary substantive
law. The status lacks certainty and continuity. It is liable to change
from time to time depending on the inclination of the planners and new
circumstances. For instance, it does not guarantee that anything contained
in it is permissible or prohibited, as the case may be. It is thus
difficult for any developer to know at any one time whether any authorised
scheme prevails or that any zone is legally open to him for development.
When the preparation of the Kampala Plan was completed, the local planning
committee received instructions from the Town Planning Board to give
careful consideration to the important matter of advertising and as a
result of the directions the committee inserted a new clause in the text
of the plan to the effect that
"While the local authority is aware that permission
must be given for adequate advertising in commercial
zones, it nevertheless reserves the right, under the
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echethe, of complete control of the type, size
and character of advertisements and of the places
where such advertisements would be exhibited."225
The new clause necessitated the reaubmission of advertisement applications
that had been considered under the scheme asoriginally prepared. The
legal. impact of a plan is significant only in the sense that it imposes
control on physical development. In the United States of America and in
the United Kingdom it has been stated that
"And in the four broad areas - public works,
zoning, sub-division, and streets - thus far
traditionally assigned for impact by the Master
Plan, no consistent pattern of interpretation of the
effect of the plan on the real world has yet emerged
in, the legislation or judicial opinions."226
In East Africa it is not so much inconsistency as lack of decisions on
this point that appears to dominate this aspect of the planning process.
It is therefore always advisable that whenever one wishes to develop
urban land or change use of such land, even in areas where the scheme
does not require the specific consent of the planning authority, one
must make inquiries at the planning authority's offices before proceeding
with the particular activity.
It has been argued in England that a property owner seeking to
attack a plan in court may have his action dismissed on one or more of
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several grounds.	 The court may view the suit to be premature because,
for example, the planned - for use indicated in the plan can be litigated
when and if rezoning for the actual use actually takes place. A case
arises where the adoption of the plan may result in the lowering of property
values. For example, if the plan indicates that land once zoned industrial
uses was to be zoned for agricultural uses, land values might be lowered.
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Ordinarily, if property values are lowered as a result of public action,
the courts will entertain a suit as to whether the public action is
unreasonable to the point of constituting a taking without due regard to
legal requirements. However, in the case of adoption of the plan, the
plan may never be carried out and damages if any are likely to be
speculative. It is doubtful therefore whether a court would be likely
to consider the mere adoption of a plan as constituting a taking, a
point fully discussed in the American case of Cochran v. Planning Board
of City of Surnmit.228 Telling has enumerated five legal consequences of
the development plan in England as follows:-
tt	 Where it is proposed that land should be
acquired by compulsory purchase under section
112 or 113 of the Act of 1971, the Minister may disregard
any objection to a compulsory purchase order which
amounts to an objection to the plan itself.
Where land is rendered unsaleable except-at a greatly
2. reduced price by reason of some provision
of the development plan, an owner - occupier may
be able to serve a purchase notice on the appropriate
public authority.
3. Where a develo*nent plan provides that land is to
be used for the winning and working of minerals,
compulsory working rights may be obtained from
the High Court.
4. The programming in the development plan may affect
the right to compensation for refusal of planning
permission under Part VI of the 1962 Act.
5. The provisions of the development plan may materially
affect the amount of compensation obtainable on
compulsory purchase. "229
These consequences in one form or another with the exception of number three
have been incorporated in the relevant planning statutes of East Africa.230
Lastly, any wilful obstruction or contravention of any provision contained
in a plan or scheme is an offence punishable on conviction by a fine or
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231imprisonment pr both.
ENFORCEMENT OF THE PLAN:
from a development viewpoint the most important stage of a plan is
its implementation because it is when both the policy-maker and the planner
begin to see the practical results of their efforts. It ' is then that the
theoretical expressions of planning begin to acquire concrete shape and
meaning. At the beginning the planner is anxious to know whether the
words and expressions he has preferred in the scheme mean the same thing to
landowners, developers and the public at large. He is not absolutely
certain whether the details of his scheme are practical enough and, if
so, whether they are enforceable. These doubts remain until someone
begins to carry out operations under the plan. It is then that the
implementation of the plan is revealed as a physical phenomenon rather
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than as a paper exercise. Premchand 1'athu & Co. Ltd v. The Land Officer
has shown the extent to which misunderstandings in the planning process can
be carried. A contrary decision was reached in Rassanali P. Dedhar v.
The Special Commissioner And Acting Commissioner of Lands 233 where the
court held that failure by the developer to satisfy the planning regulations
was contributed to by the planning authority itself. In both cases it was
possible for one set of planning conditions to lead to different decisions,
all well argued and possibly correct under circumstances that the planners
thought were establishing one criterion. Equally confusing may be the law
applicable. For instance in the Dedhar case counsel for the appellant
relied on Gregory v Wilson (ibid.) and Commissicner of Lands v. Shamdas
Horra (ibid.) which the court dismissed as being unjustified in the
circumstances of East Africa. In the case of compulsory acquisition of
land, the p1nner wishes to know what amount of compensation will be payable.
In Puram Chand Many v. The Coilector ,2 the court was faced with the task of
interpreting the meaning of ttmarket value" compensation under the Indian
Land Acquisition Act, 189k. The Court defined the market value as the price
which a willing vendor might be expected to obtain from a willing purchaser.
A purchaser had to be one who, a1thoua mere speculator, was not a wild or
unreasonable speculator. He had to be of good ability and well qualified
to put the land to the best advantage. In considering whether to use an
actual sale of comparable land as a yard-stick of value, the court must
consider whether the purchaser paid so high a price without displa'ing the
caution of an ordinary purchaser. If the value of the land is to be
fixed by reference to the potential future use of the land its future
must not be entirely conjectural. It must be estimated by prudent business
calculations and not by mere speculation and impractical imagination.
In considering the renewal or redevelopment of the urban area the
planner may wish to demolish some buildings and erections. For this
purpose he may resort to Public Health Legislation. In Mohamed Ahmedv.
R,235 a resident magistrate, having found that the house in which the
appellant lived was unsafe within the meaning of section 59 of the Public
Health Ordinance and beyond repair, ordered its demolition; and when the
order was not complied with because the appellant refused to be moved
the magistrate directed his forceful eviction. The appellant applied to
the High Court for an order of prohibition. The application was refused
and the appellant appealed to the Court of Appeal for Eastern Africa.
Although the appeal was dismissed on other grounds the court held that:
"Before the court can make a demolition order, it
must be satisfied, not only that the condition of
the premises constitutes a nuisance, but also that
repairs to or alterations of the premises are
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not likely to remove the nuisance."
The planner may find that a developer has substantially departed from the
specifications of the plan or scheme and. nevertheless be bound by the
completed development as was held in the City Council of Nairobi v. Ata
Ui Hag.236 In that case the Council argued that the works of the respondent
had not been completed in accordance with the contract and therefore were
entitled to deduct a certain percentage from the moneys due to him for
the defects in the development. The court found as a fact that the
Council's inspectors had allowed a low standard of work to be proceeded
with by the respondent and that althouithey were not estopped from
alleging breaches of the contract, the actions of their inspectors and
the fact that they failed to take mitigating action in respect of, inter
alia, patent defects would be reflected in: the amount of damages to be
awarded by the court.
The cases discussed so far have been dealing with implementation
through judicial proceedings. This method is often resorted to as the
ultimate sanction. There are other methods which ensure implementation
without the necessity of going to court. These were mentioned earlier
as registration, licensing and inspection. The planning authority
may wish to register all prospective developers; its licensing officers
will ensure that such developers are professionally qualified, that
they are of good character and that they have the necessary funds. The
inspectors will ensure that they carry out the permitted activities within
the terms and conditions of the Plan. The Uganda Trade (Licensing) Act, 1969,237
may be taken as an illustration of this method. The Act was enacted to
encourage Ugandans and to discourage non-citizens of Uganda from dominating
the commercial and trading areas of the country. Consequent upon the
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coming into force of the Act and notwithstanding the commercial and trading
zones of the towns no person was to erect commercial buildings or engage in
trade in areas other than those declared general business areas without
licence. The Act was to control persons who traded and the areas and goods
or business enterprises in which such trade would be carried on. All
traders and industrialists had to be licensed first before they carried on
the specific trade, commerce or industry. The Act contained a schedule which
prescribed fees and types of licences required for certain areas, trades
and businesses. The licensing authority was empowered to refuse a grant
of a licence without giving any reason for its refusal. Appeal from such
refusal lay to the Minister whose decision was final. To ensure that the
provisions of the Act were being complied with offices of inspectors were
created. Inspectors were authorised. to enter, at all reasonable hours,
any premises and to examine licences which the licensee was obliged to
exhibit in some conspicuous place on his premises. They were empowered
to examine books of account and to ask any questions and seek any informa-
tion which was relevant to satisfy them that the provisions of the Act
were being complied with. The Act created offences and prescribed penalties
against violators of its provisions. In the main, the success of the Act
depended on the vigilance and integrity of both the licensing officers and
the inspectors. Recent commissions of inquiry in Uganda have revealed that
in most instances these qualities had been lacking. In addition, the
administrative bureaucracy to implement the Act had been too inadequate
and imprecise to have any real impact.2
It has been stated that money is one of the agencies of planning
and development. Certainly, money is an essential requirement in the
implementation of the plan. In an earlier chapter the funds of local
authorities were examined and discussed. Apart from local sources many urban
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development& in East Africa are financed by foreign investors and foreign
aid. It can be argued that any regulations passed to protect foreign
investments are designed to ensure the implementation of the plans. The
three East African governments found it necessary to enact laws for the
protection of foreign investments within the region. These laws are
known as Foreign Investment Acts. 239 Under such an Act the foreign
investor has only to prove that his assets have been brought into the
country concerned in accordance with its fiscal and exchange control
regulations. Under the Act the government then guarantees the repatria-
tion of the investor's profits after taxation in the approved currency and
at the prevailing official rate of exchange. The Acts also provide that
any other approved proportion of the net proceeds of sale of all or any
part of the investment and or the principal and interest of the loan or
investment may be similarly repatriated as specified in a certificate of
operations. The Acts further provide that in the event of compulsory acquisition
of the property or works in which foreign money is invested, the government
undertakes to provide compensation in respect of an approved proportion of
the value of the investment as prescribed in the certificate of operations.
The compensation is to be paid within 6 months from the date of taking
possession. Various development schemes within the urban centres of
East Africa are currently supported by foreign investments and aid which
2k0
are protected by the Foreign Investment Acts.
In practice these Acts have not been as protective as foreign
jnvestors would wish. A number of events in the 1960s led to a crisis
of confidence in the East African economies leading to a reduction in
foreign investments and. aid. This point will be discussed in greater
detail in the next chapter.
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In discussing implementation of planning regulations in East Africa, it
is important to bear in mind that public authorities rather than private
persons or firms are responsible for the greatest part of urban develop-
ment,21 For this reason there are certain aspects of planning which
figure predominantly in countries where the reverse is the case but which
play only a small part in the planning laws of East Africa. East Africa
has a dearth of cases dealing with topics like planning applications and
permissions or refusals thereof, enforcement notices and improvement or
betterment compensation.2k2 On the other hand, if one takes a country
like England or the United States of America, one is likely to discover
that court decisions involving the same topics dominate planning law
2k3	 .
cases.	 It is theoretically possible for planning disagreements to
occur in East Africa between local planning authorities and the central
planning bodies on the one hand, and between the authorities and the
Minister, on the other. In practice however, these disagreements are
rarely expressed in publicnor have they been the e-ubject of litigation
ifl East African courts. We have noted that under various Local Authorities
Acts, local authorities were firmly placed under the control and direction
2kk
of the respective governments. 	 They do not enjoy the same freedom and
semi-autonomy which local authorities and governments enjoy in many
other countries. Both politically and administratively, local authorities
in East Africa are extensions of central government, and officers and
employees of local authorities tend to be agents of the various Ministries
of the central govern!nent.2k5 Moreover, unlike the local authorities in
more economically developed countries, they depend almost entirely on
government grants for their financial requirements. They are not therefore
in a strong position to challenge the planning decisions of the central
government ministers as many authorities do in the United Kingdom and the
United States of America. Consequently, whatever the Minister approves
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is likely to pass as law without public protest from the local authorities
affected.
There have been one or two incidents when a local authority was
bold enough to challenge a Minister's decision but in each case the challenge
was ineffectual and in one particular incident it led to the dismissal
of the councillors. The latter was the case of The Acholi District
councii.2meounciispianning committee proposed an industrial scheme
for the area which was approved by the local authority. The authority
made representations to the Minister concerned. However, for political
reasons and contrary to the advice of expert planners, the Minister
decided to award the industrial scheme to a rival local authority instead
of approving it for the Gulu planning area. The Gulu CouncilA sent a
delegation to the Minister to express their disappointment and to persuade
him to change his decision. The delegation was sent away by the Minister
without being heard. Shortly afterwards the Government dismissed all the
protesting councillors and appointed new ones by statutory instrument
notwithstanding that the protesters had not conrpleted. their tert of of fic
in accordance with the provisions of the Local Administrations Act. The
conclusion to be drawn from the foregoing discussion is that with the
approval of the Minister planning and zoning regulation can either be
ignored or infringed without the local authority or the planning body
taking any action.
Few enforcement provisions do exist in the various planning Acts
to operate against private developers; but because of what has been said
they only affect thostwbo have not obtained the Minister's consent. It
is provided that no one may erect or demolish a building, or works,
establish or change a land use without the permission of the local planning
authority.2k7 In the event of a refusal by the authority to grant planning
permission, the aggrieved party may appeal to the planning Board or to
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the Minister 1 as the case may be. A further right of appeal exists from the
Board or Minister to an arbitrator appointed by the Chief Justice. There
are also provisions covering situations where persons have developed land
within a planning area without planning permission or contrary to the
zoning scheme. In such a case, the local planning authority may serve
ala enforcement notice on the defaulter to remove or change the development.
Failure to comply with the notice is an offence and in any event the local
authority may remove or demolish such development and claim the expenses
incurred as a civil debt against the person in breach.2k8 Section 17 (1)
of the Uganda Town and Country Planning Act authorises a local authority
to compulsorily acquire any land within the planning area, if the land is
required for roads, open spaces, gardens, schools or other public
institutions. The same power may be exercised to acquire any land which
has not been developed in accordance with the outline or detailed scheme.
The authority must however be satisfied that the owner or occupier has
failed to take reasonable steps to develop the land himself in accordance
with the scheme. Section 18 provides that a landowner or occupier who is
affected by the implementation or enforcement of a planning scheme shall
be compensated. He must show that the implementation of the scheme has
either injuriously affected his property or rendered his own develop-.
nient of the land abortive through revocation or modification of the
scheme. In the latter event, he must prove that he has previously
incurred expediture.
The forecast of many of the experts discussed elsewhere is that
the burden of developing urban plans and schemes will gradually move from
public authorities to landowners, occupiers and private aeveiopers.249
The governments will not be able to finance or to find all the capital
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necessar fot all the development. Moreover, it has been noted that post-
independence governments, have, at least in theory, encouraged the
indigenous population to assume greater responsibility in developing
urban centres. Once this move is in full swing the topics which have
hitherto played a minor role in the planning law of East Africa may
assume greater importance. The	 authority may be confined
to approving planning schemes while local authorities and planning
authorities take over the responsibility of granting planning permission
and enforcing planning regulations. 2	Detailed rules of implementation
and enforcement will be essential if development is to proceed on an
orderly basis. However, before these changes are introduced the govern-
ments must translate the theoretical policies of encouraging private
development into concrete and practical terms. As yet, no such r&tionality
or concrete measures have been taken.
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CHAPTt SEVEN: THE LAW OF HOUSING IN EAST AFRICA
INTRODUCTION
Since a big proportion of land. within the planning area is likely to be
zoned as residential and a large percentage of the money available for
development spent on residential buildings, the urban planner needs to pay
careful attention to the law relating to housing including the mechanism of
the housing market, building regulations and contruction schemes, mortgages,
rates and rents. The problems which confront the planner in providing
adequate and suitable land and in making building regulations may not be as
great as the problems which face the people who are responsible for providing
accommodation for the ever incrcasing urban population. The planner can
afford to wait for his plans and schemes to be translated into action. The
schemes may be started immediately or may be postponed to some future date
or may never be realised at all. ?Ioreover, as we have seen the planner may
be at liberty to alter lila land use plan and in some cases to abandon it
altogether. On the other hand, the dilemma facing the housing provider is
that he cannot afford to wait. There are homeless people waiting to be
accommodated as well as obsolete buildings which make the lives of those who
dwell in them hazardous.
A great deal has been written on the problems of housing in East Africa.
The current National Development plans have enumerated and described some
of them. Writers like Tribe, Bennett, Laiiglands, Oram, Leaning and Atson,
among others, writing in learned journals and reviews, have examined and
discussed these problems as they observed them while studying and. researching
into East African housing situation. 1 Between independence and 1970 several
government-appointed committees or missions studied the same problems in
relation to government, institutional and private housing., 2 All the United
lationa missions that have undertaken research studies in East Africa in
the field of urban planning and economic development have each had something
to say about the urban housing situation, particularly as relating to the
low-income groups of the urban centres. 3 Both Southall and Gutkind. made
similar studies in the 1950s with special reference to the Kampala area.4
In 1956 both scholars provided a short but comprehensive historical sketch
of Kampala and Mengo to preface their sociological study of the African
residential areas of the city. 5 Gutkind also published his research findings
about the housing situation during the pre-colonial era. 6 Among other
writers on the subject there have been Temple (1963) and K. Vorlaufer
(1967). Because of these detailed studies on the housing needs and problems
in East Africa it is not intended to cover the seine ground. here though many
of their findings and recommendations will in the main determine some of our
conclusions to be reached. These writers and scholars provide the background
of this discussion even though it may be relevant at times to suminarise
their findings for the purposes of giving reasoned argument for our own
conclusions. A study of these materials show that the problems of housing
in East Africa are closely related to the following factors, namely, the
past colonial policies and practices, lack of co-ordinated policies and
infrastructures, the operation of land tenure laws, the existence of
unrealistic building regulations, the inadequate numbers of building firms
and. materials and lack of sufficient capital.8
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SECTION I: THE COLONIAL SITUATION
During the colonial period, the urban planning area was designed to be
small because it catered for a relatively small population, mainly of the
European and Asian immigrant communities, administrators, artisans and
traders. The Africans, though forming the majority of any town's residents
at any one time, were always regarded as strangers whose homes and housing
needs were provided for in the villages of their tribal areas and the pen—
urban areas of the towns. Those of them who insisted on establishing
permanent residences in the towns - and. these were many - did so at the
sufferance of the town authorities and in areas which, although physically
part of the town, were regarded to be "outside the jurisdiction of town
authonities"both administratively and socially. These African areas
developed, into overcrowded slums and shanty towns with little or no assistance
from the urban authorities or the government. In cases where some financial
assistance was given to ease the housing situation it was because of health
reasons rather than the desire to improve the living conditions and standards
of the indigenous inhabitants. Thus, Southall observed in Uganda that
"up till the Second World War, the Uganda Government
devoted little attention to the housing of urban
Africans except in the case of its employees
The majority of those Africans who are attracted to
the towns have been loft to fend for themselves in
finding house accommodation and in organising their
urban existence."9
Ernest Weigt discusses the same indifference exhibited by the colonial
administrations and concludes that as a result there were overcrowded native
quarters estabUshed at the edge of the town and sometimes outside it to
avoid the strict building regulations which were always enforced inside the
town boundaries. Writing on Nairobi, Richard Vengroff observed,
"Local Government undertook responsibility for the
construction of African housing in ghettoes on the
fringe of the city and since housing was
government controlled and demand always exceeded
supply, those in need of accommodation were placed
on long waiting lists."10
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The same characteristic was observed in the Tanzanian towns by John Leaning
when he wrote,
"somewhat removed from the commercial centre and.
far removed from the low density area is the high
density area intended for Africans. In these areas
the building requirements are minimal. Nost of the
houses are of a swahili type and between 5C to 7
of them are of traditional mud construction. Almost
all the houses are partially or completely rented.
The average lot with a five room house would have a
population of 10 to 15 people in three or four
family units, giving a density of 90 to 140 persons
per acre including roadways. This compares with 4
persons per acre in the low density areas where the
European settlers live and 55 to 65 persons per
acre where the Asians 1ive.'ll
It was not until after the Second World. War that pressure began to be
exerted on the East African colon.ial governments to recognise the Africans
as part of the urban scene. The Joint East African Board, having taken note
of the efforts the South African government was making to house the Africans
there, recommended that the Town Planning Authority and. other authorities
should. reserve areas of land large enough to permit proper planning of native
dwellings and to provide the native population with adequate amenities.12
However, this recommendation was not taken seriously, for 10 years later we
see the East African Royal Commission criticising the governments for
continuing to regard the Africans as temporary inhabitants of the towns in
which they worked as unskilled labourers. The Commission made a strong
recommendation for the integration of the Africans into the urban
communities and the local colonial administrations reluctantly accepted.
it. 13 Of the three East African Colonial Governors only Cohen of Uganda
showed any great enthusiasm for the newly recommended policy of African
housing. In his reply to the Commission's Report, he pointed. out that his
government was relaxing the building standards as envisaged in the Public
Health Ordinance and. Regulations to enable more Africans to build houses of
their own in towns and that in certain cases the government would. be giving
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loans for thispurpose. Cohen's statement is clearly supported by the
record. of his administration not only in the housing policy but also in
other matters such as education, civil service and. agriculture. 14 We have
seen that the early colonial policy was to develop the towns mainly for
European and Asian communities and to regard Africans as temporary visitors
and that when the latter found. it necessary to live in the towns they were
segregated. from the former communities without any adequate housing
provision. Cohen changed. this by introducing two principal policies.
Under the Housing Regulations, government employees' accommodation was to
be offered according to status and salary rather than race. Consequently,
many senior African civil servants found themselves living in quarters
formerly designated as European or Asian) 5 In 1954, the Cohen administration
passed. the African (Loans Fund) Ordinance to enable both the government and
local authorities to grant loans to Africans who wished to build. houses
and commercial offices for their own use in the appropriate zones of the
towns, whether or not such zones had in the past been dominated. by either
the Europeans or the Asians. In addition, the Cohen administration encouraged
the use of local materials by ordering the Ministry of Works, in collaboration
with the Iiistries of Planning and Health, to experiment with locally -
produced. materials in the construction of buildings. The new reguiions
empowered. local planning authorities to "grant a relaxation" of any building
restrictions which had. for so long kept the Africans outside urban centres.
Any person refused. a relaxation could. appeal to the Town Planning Board
and therefrom to the relevant Minister. Not all the policies advocated. by
Cohen were achieved during his term of office as Governor. It is to be
appreciated. that all the planning authorities including local authorities
were still dominated by European and. Asian members who did not always agree
with the policy of integrating Africans in what they regarded. as their
exclusive domain. Indeed, disregard of this policy was at times so blatant
that the goveinment would issue confidential instructions to remind the
civil servants of their duties under it.16
The other East African comments on the East African Royal Commission
Report were more or less predictable. In the mandated territory of Tanganyika,
the Governor-General gave views that were almost identical with those of
Cohen except that he considered the role of accommodating Africans in towns
as being played mainly by private landlords and developers instead of direct
grants by the government. This is one of the reasons why most African houses
in Tanzanian towns were built by private enterpreneurs who were often Africans
themselves. Unlike Uganda, Tanganyika did not consider it necessary to
modify the building standards in the urban centres and the freedom of choice
open to the Africans was limited to the pen-urban areas of the towias.17
In Kenya where the influence of European settlers was greater than anywhere
else in East Africa the Governor and Comnander-in--Chief of the colony,
Sir Philip Mitchell, was reluctant to accept the commission's findings and
recommendations. For instance, he rejected the contention that there were
slums in Nairobi, observing that the slum areas of Nairobi formed another
part of the population (the Africans) and should not be counted in reviewing
the development of Nairobi. We have also noted that the Report provoked
adverse comment from the European community as was reflected in the Current
Economic Review of East Africa.18
Nevertheless, the Royal Commission Report and. other bodies together
with commentaries by sociologists, anthropologists and planners and, the
Africans demands to have a better deal in the housing policies of the region,
had considerable influence on future colonial acbninistrations. 19
 Each of
the East African governments established or restructured the department of
African Housing with special emphasis on urban residential quarters.
Although the main object of the department was to house African government
employees it also gave some technical and. financial assistance to local
authorities and. other institutional bodies to provide housing facilities for
their own African employees. In limited cases, the department was authorised.
to grant loans to enable Africans who were willing to construct owner-
occupier houses. It must be conceded however that the number of people who
benefitted. from these facilities remained insignificant in comparison to
the numbers of people who were not affected. by the government policies.
Ioreover, the bulk of the African housing development continued to be
undertaken in certain prescribed areas, especially of the pen-urban lands
where it was uneconomical to provide essential services. Thus, most of the
'privileged' Africans continued to live without the necessary amenities such
as water supply, electricity, recreational centres or tarmac roads. In
many cases, the house constructed for the African was nothing more than a
one-roomed cubicle with space for a bed. only. He lived, cooked and did his
washing outside the cubicle and caine in only to sleep. It was Lelt that
the provision of better housing facilities might encourage a further influx
of Africans into the towns and the only way to stop it was to provide such
housing as would give the bare minimum of facilities suitable for single
employees. It was irrelevant that the 'single' employee was married with a
number of children and relatives to look after and. care for. Occasionally,
housing estates would be established "to provide a better standard of
housing for the higher-income-group of African wage earners" but because
there was an acute shortage of housing, many of these wage earners would
end up renting the accommodation originally intended for the single
20
employees.
A contrast may be made between the housing of the immigrant minority
and the accommodation of the higher-income group of Africans on the one
band, and. between the latter and. the housing of the least privileged urban
Africans on the other. This contrast is vividly brought out in Temple's
"Kampala - Influences upon its Growth and. Development".
"Both Nekasero and Kololo .... represent planned
high class development on spacious lines. The
layouts differ little and contrasts result largely
from different periods of development.
Characteristic of the well-wooded avenues of
Nakasero and the comfortable old P.W.D. houses of
the 30s, with large private gardens, corrugated
iron roofs, spacious, cool, airy rooms and
varandahs. On Kololo, developed in the post-war
period, blocks of flats for Government officials
and the more ordinary houses owned and built by
commercial firms for their employees are interspersed
among the ultra-modern residences of the wealth
Asian business families and the Kampala elite.
African residential areas within the Planning Area
are late developments and. occupy sites close or
adjacent to industrial area at Nsambya ... These
areas show a formal unimaginative layout of small
permanent living units with no character. Here in a
matter of yards after crossing the city boundary into
the Kibuga, brick-built houses and paved roads are
frequently replaced by a squalid jumble of mud-walled
shacks with corrugated iron roofs; this is an area
generally lacking proper roads, water supply or
sanitation .... Here small shops, selling a limited
range of everyday goods, jostle with small African
laundaries, beer halls, bicycle repair shops,
brothels and small catering places dignified by the
name of HOTEL. All these are packed together with
no semblance of order, haphazard and ugly, further
disfigured by the rusting and broken down shells of
innumerable old cars. Until recently all this area
was outside the planning control."21
The study contrasting residences of higher-income groups and of lower-income
groups among the Africans was undertaken by Parkin. He noted that the
former were always sited on a higher elevation than the latter with the
following results:
"When there is heavy rain, it runs down from the
(higher) to the (lower) houses, leaving the latter
often extremely muddy, and. the former able to dry
very quickly in the sun. 'Jith the rainfall all the
year round in Kampala, lower Uakasero residents
curse about the mud and even have to cope with the
occasional snake, brouat along by the 'water, let
alone having to put up with innumerable frogs who
have made thcir homes in ruts and hollows created
by the rains. These residents constantly grumble
about communal latrines which serve most of the
lower groups of houses. The upper houses have
private pit-latrine surrounded by hedges. The lower
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are without hedges and passing strangers are able
to pass through the lower group of houses. One is
forced with a superficial acquaintanceship with
one's neighbours in lower Nakasero."22
The colonial policy to ignore the housing needs of the least able in an
urban area cannot be explained, in terms purely of racialism for we note
that the conditions of the working classes in urban Britain at the turn of
this century were not any better than those observed in East Africa. In
Blyth, 1orthumberland., for example, the average infant mortality rate for
the yeais 1908 and 1911 was still 142 per 1000 and. in the worst districts of
the town it was as high as 267 per 1000. "I can fancy the outcry" wrote
the medical officer, "if in a herd. of cattle the same mortality existed.
among the calves t
 • The Commission of Inquiry into the State of Large Towns
and. Populous Districts in Britain had. earlier noted that the number of
persons inhabiting houses in Sunderland was too great to admit of their
living in a state of good health. Apparently, one room generally contained.
a whole family consisting in many cases of seven or even more individuals
and not infrequently, pigs. Sanitation facilities were minimal and the
taxing of windows which prompted property owners to avoid. providing windows
in their houses or blocking those which existed led to much sickness and
mortality. }any of the labouring classes had to resort to imagination to
escape from poverty and unhealthy conditions of their environment. Thus,
it was not unusual in the poor quarters of Sunderland to use urine as a
washing matter: "The urine is kept in stone bottles till very
strong, and then added to the soap suds employed
for washing. Less soap suffices when such an
addition is made and the entire comDosition is
considered much more cleansing."2)
In East Africa it so happened that because of the colonial structure and
development it was the Africans who formed the working classes. The other
races having entered. the region with independent capital, technical skills
and education were able to exploit the situation to their advantage.
Private employers were encouraged to provide housing facilities for
their employees. For instance, Section 32 of the Uganda Eiiiployment
Ordinance provided that:
"During the period of service the employer shall
at all times and at his own expense cause every
employee in his service to be properly housed in
accordance with rules under the Ordinance or shall
pay the rental of proper housing and accommodation
and shall observe all reasonable directions which
may be given by an authorised officer in respect
of sanitary arrangements."24
The Section contained a proviso to the effect that its provisions would not
apply to employees who had. alternative accommodation. Interviews with past
employees who were supposedly protected by the Ordinance have shown that in
many cases the employers evaded the operation of this law. An employer
might supply a pound of sugar or salt or give an extra shilling as an
alternative to ,providing accommodation. In neither case was the 'payment'
sufficient to provide the employee with shelter. Some employers insisted
on engaging labourers who could provide their own accotunodation. The Labour
Reports of 1948 to 1958 show that more than half the persons employed in
private firms in Kampala, Jinja and Kilembe 1ines had indicated to their
employers that they would find, their own acconnoclaticrn. 'ret nore thank 6Q
per cent of those who so indicated were from outside the districts of their
employment. Ioreover, of those given accommodation in the sugar, coffee
and cotton plantations, many were simply given plots on the owners' land on
which they constructed their own shanty towns during non—working hours.25
The Ordinance established a system of inspection; but from the
inspectors' reports it is difficult to tell whether the inspectors were
always satisfied beyond doubt that the Ordinance was being complied with.
For instance, the official Labour Journal of September 1949 shows that the
inspector visited Kirkhedes Nines Labour Camp and stayed in the I-ianager's
residential quarters for 3 days. On the first day he inspected the labour
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books and was satisfied as to the number of people housed by the Nines
Company and those who lived in the neighbouring villages. Re inspected the
quarters of those housed and found them clean and well kept. He recommended
that the company should construct married quarters for some of its employees.
There is no evidence that he interviewed any of the employees with regard
to the housing situation. Another difficulty .was the fact that the
employees were often illiterate and. ignorant of their rights. Trade unions
are recent developments in the history of East Africa and it is only since
independence that trade union leaders have mounted considerable criticism
against employers and. demanded fair treatment of their members.26 It should
also be remembered that communication between employees and labour inspectors
was very difficult. Employees came from different parts of East Africa and
spoke different languages. Few of them, if any at all, spoke or understood
English or Swahili, the common language of the region. On the other hand,
the inspectors tended to be expatriate Europeans in the colonial administration.
Most of them were brought up under the notion that unless there were full
scale complaints all was well and in accordance with law. They therefore
tended to do the minimum work required by their duties except in cases where
there was some labour dispute. The African employees saw the inspectors as
part and parcel of the management and as likely to dismiss any complaint as
being unjustified. 1Ioreover, being largely unskilled, they feared that any
criticism of the management might also lose them their jobs. I'Iith no
prospects of finding alternative employment, their best policy was to keep
quiet and tolerate bad conditions. 27 The Municipal Ordinances similarly
directed local authorities to provide housing for African employees in their
jurisdiction but as Section 43 of the Kenya 1Iunicipal Ordinance - indicated
the power was only permissive and it was largely ignored.
Under the building regulations certain minimum standurds were prescribed.
These included area, structure, materials, number of rooms and. floor space.
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For instance, the minimum space allowed for the construction of a residential
house in the urban centre was some 30,000 square feet. In addition to the
main building, a developer had. to construct servants' quarters, garage, lay
water pipes and. tarmac the path leading to a main public road. The
regulations defined a dwelling house as a building designed for use exclusively
as one self-contained dwelling unit by a single family. This ignored the
traditional system in East Africa of the African extended facnily. 28
 Every
plot bad to be provided with space to parka car not withstanding that very
few African dwellers owned cars. Under the sanitary Bye-laws and regulations
every builder or constructor had to provide temporary latrines and connect
them to sewerage works notwithstanding that not in every case was the
building site close to such works. 29 The Kampala Bakehouse Bye-Laws of 1952
prohibited. anyone from carrying on the trade of a baker in premises whose
floor throughout was not made of "flags, portland cement, asphalt, granolithic
or other non-absorbent material." The walls of the bakery had. to be painted.
with 3 coats of oil paint or oil varnish. Further, the building regulations
stipulated that building materials had to be imported. ones such as steel,
corrugated iron, cement and concrete blocks. Apparently, this was because
these materials could not be produced locally and economically or because
the local materials such as wood, bricks and slats had been found. to be less
durable. 3° As these regulations were approved by the Iiaister of Health
under the Ordinance, local planning authorities were not authorised to modify
them.
SECTION II : THE POST-INDEPENDENCE SITUATION
The account given in the previous section gives a summary of the
housing situation which the post-independence governments inherited. from t1e
colonial administrations. With the lowering of the British imperial flag
throughout East Africa, the short-sighted believed. that society would be
radically changed. We have seen that the end. of colonialism saw an even
greater influx of rural dwellers to the towns. Discrimination on grounds
of race, class or nationality was no longer practised, at any rate, not
legally, but discrimination on grounds of wealth would remain long after
the departure of the colonial administrators. In theory, the nationalist
governments were anxious to transform the towns from being dominated by
the alien races. The transformation would be achieved partly through
housing policies and partly through an economic parity between the races
with a gradual dominance by the Africans. 31 With the exception of Uganda
since 1972 when there was wholesale expulsions of non-Ugand.ans and the
expropriation of their property, the transformation has been a slow and
sometimes a painful experience and it is likely to take more decades before
it is realised, if at all.
The current housing practices in East U'rica indicate surprisingly
that there have been no major changes in the housing policies since
independence. The colonial status quo appears to have been maintained
with remarkable faithfulness by the post-independence governments. The
colonial system under which the Governiaent, local authorities and private
employers provide their employees with residential accommodation has
continued uninterrupted. The senior government officials and the urban
elite have taken over the occupation of the houses vacated by large numbers
of colonial administrators, Europeans and Asian settlers and businessmen.
The labouring classes of the inhabitants have remained in the slum and. the
shacks of the shanty towns and the majority of the unemployed inhabitants
or those who are self-employed in simple businesses continue to struggle
on by themselves in search for residential accommodation. The elite of
the towns have managed to acquire planning permission to develop the pen-
urban areas where they have constructed sub-standard housing to let to the
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labourers and the homeless at exorbitant rents. The post—independence
administrators, like their colonial predecessors, admit that the housing
situation in urban areas i.s getting worse but its solution is destined to
a slow and gradual process. eanwhile, for the ordinary urban East African,
the independence of the State has changed nothing as far as his accoznm.odation
is concerned. The only change he can see is that the European and Asian
population of the urban centre and in the exclusive residential areas are
being replaced by the elite of his country who exhibit the same symptoms
of affluence and who show considerable indifference to his own housing
problems.32
Mr. Tribe, 33 formerly of the Economics Department of Nakerere University,
has made extensive studies of the housing problems in both Uganda and Kenya.
Tribe notes that in neither country is there a comprehensive and consistent
housing policy. Admittedly, there have been attempts to deal with special
aspects of housing. For example, in the case of Uganda, a committee was
set up in 1958 under the chairmanship of C.A.L. Richards to examine the
African Housing policy. The committee failed to reach agreement and no
report was published. Subsequently-, the African Housing Department was
disbanded on economic grounds. In 1961 the government appointed another
committee whose terms of reference were limited to examining the housing
requirements of government public servants. After independence there was
another Staff Mission appointed in 1964 "to assist the Government in the
formulation of an overall development plan for the Kibuga area especially
for the Municipality of engo," The Mission confined its main efforts to
a pilot project of suburban renewal which óonsiderably limited its usefulness
in relation to an overall housing policy. The United Kations Teams which
operated in Uganda between 1962 and. 1966 considered seine elements of
housing policy but were mainly concerned with comprehensive planning and
housing was regarded as an incidental matter. In respect of Kenya, the
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field of housing has been paid. 'greater attention than that shown in Uganda,
but again as Tribe observes,
"in the housing sector in Kenya, there has been
an absence of attempts to insert policies arid
developments observed into an overall framework
of the eocio-economic structure of the country.
This has led some analysis of policy to make
incorrect assumptions as to the objectives of
policy."34
The Kenya aovernnient's housing policy may be discovered in several
government publications including Sessional Paper no.5 of 1966/7 and
Sessional Paper no.10 of 1967 as well as the Implementation of the Report
of the Republic Service Salaries Review Commission, 1967. In ad.diticn there
has been some useful published. work on housing in Kenya carried out and
reported by Bloomberg and Abrams.35 The Housing and Iura1 Developzent Unit of
the University of Nairobi has undertaken research in many aspects of urban
housing and published the findings. 36 Papers by Harris, iioulberg and.
Jorgensen and Etherton may be considered as supplementary works to what the
Unit has so far achieved. 37 In Tanzania, Bienefeld has assessed the long
term housing policy for the Republic. Leaning discusses Tanzanian traditional
housing while Crohs deals with slum clearance in Dar es Salaain/ 8 The
nearest each government comes to planning for a national overall housing
policy is in the publication of the National Development Plan. 39 The current
Five Year Development Plans of East Africa describe at length the problems
of housing in urban centres. In many ways the Plans simply reproduced the
conclusions of the experts and writers who have been mentioned. They do
not have definite policy foriu1ations beyond mentioning that the policies
are still in the preparatory stages. In bbth Kenya and Uganda the colonial
system of assisting those who are more capable to buy and rent houses and
leaving those who are incapable to fend for themselves or return to the
villages has continued to be maintained. In Tanzania there has been a
slight change to the extent that those who are more capable are left to
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fend for themselves with some assistance given to the less capable.
Moreover, whereas in Kenya and Uganda public officers are permitted to
build and acquire one or more houses to let at commercial rents while
occupying government housing quarters in Tanzania these rights have been
severely limited by the socialist measures introduced since the Arusha
Declaration.40
There is also the problem of adequate machinery for the co-ordination
of the bow3ing policy and its implementation. The number of bodies which
are in one way or another concerned with housing is too large and their
powers are not clearly defined. The most directly concerned is the
Ministry responsible for the formulation of the national housing policy
and its offshoot, the National Housing Corporation. 41 However, the
Ministry of Local Administrations with its Town Planning Department, the
Town and Country Planning Board and the various local planning authorities
hm,e some considerable weight in the determination of housing policy
variables. The Ministry of Health is responsible for the framing of
building regulations under the Public Health Act. The Ministry of Public
Service is again involved with the determination of housing policy for
public servants. The Ministry of Ilinerals and. Water Resources and the
Department of Lands between them deal with surveys, registrations and the
determination of land titles which affect the land on which residential
houses may be built. The Ministries of Finance, Planning and Economic
Development, inasmuch as they are concerned with the overall economic policy
of the country and the finances available for development, may impinge upon
housing policy and implementation thereof.. The Ministries of Education,
Health, Defence and Internal or Home Affairs are directly concerned with
the building of institutional housing. Other bodies like the Universities,
the churches, banks and private firms and companies are each involved in
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building houses for their respective employees. Lastly, the parastatal
bodies are responsible for providing accominodat ion for their employees even
though they may be under the genera]. direction of one or more of the
1inistries already nientionecl. 42 Acting independently, but very much within
the housing market are numerous establishments like foreign embassies an3.
international organisations and firms and because these do not often lack
the money to buy or rent urban housing they tend to take up many of the
urban properties that might have been planned and intended for the local
population.43
There are thus numerous authorities concerned with the actual
construction and distribution of houses but none can be said to have a
clear indication of what the rest are doing in the field of housing. There
is lack of a central organ entrusted with the ultimate power to determine
the national urban housing policy. Each body or institution tends to
confine its activities to the interests of its own employees and. responding
to the occasional call of the Government to deal with some specific and.
ad hoc housing situations. 44 The housing records in East Africa show that
the only need to be caterei for in. housing is the 'effective need' which
means that houses will be constructed on the demand of those who can afford.
to buy or rent them. This point has been emphasised thus,
"The effective need for housing, however, is
determined 'by the level and. growth of incones,
the proportion of income which families are
willing to spend on housing, the availability
and conditions of institutional credit finance
for housing construction and. purchase, and the
price at which housing is provided.."45
East Africa has yet to reach a stage of development when urban housing
programmes can be related to the urban population as a whole and when target
production in housing is both quantitatively and qualitatively designed to
the same end. Only then will the shelterless, the least capable arid the
low-income groups be credited with the housing priority they so richly
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deserve. Housing has continued to lag behind 	 economic development even
though it is recognised nowadays that adequate housing is conducive to
national stability and is a source of employment particularly during the
construction stage.
The National Housing Corporation Acts established parastatal bodies
responsible mainly for the construction of houses intended for letting or
46	 .
selling on a commercial basis. 	 The principle behind the Acts is to
provide housing for the needy who are not necessarily government or
institutional employees and to make some profit out of which further
expansion of the housing industry may be possible. However, most of its
completed houses are usually requisitioned by the government for the purpose
of renting to public employees at subsidised rents. The Ministry of Public
Works is also engaged in the construction of institutional housing. The
Ministries responsible for Public Service and Local authorities allocate
and. distribute houses in the government housing pool. It is inevitable
that this division of responsibilities for housing thould. lead to lack of
co-ordination and to rivalries within the ministries concerned. The
National Housing Corporation may wish to engage private architects and
builders for economic reasons but the Ministry of Works is likely to insist
on undertaking these tasks. The Corporation may wish to sell its houses
to private buyers in order to fulfil its commercial objective but the
Ministry of Public Service may earmark those houses for public employees.
The Ministry of Health may make regulations of such high standards that both
the Natipnal Housing Corporation and the Public Works Department are unable
to afford the construction of houses to accord with the regulations. It may
be pointed out that the building of residential houses in the urban centres
of East Africa has remained under the governance of the British Building
Regulations.
Section 233 of the Uganda Public Health Regulations provides:
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"The certificate referred to in paragraph (5) of
rule 232 of these Rules shall state that the
structural design complies with either -
(a) the requirements of British Code of Practice
C.P. 114 (1957) General Series 'The Structural
Use of Reinforced Concrete in Buildings';
or
(b) the detailed provisions of rule 232 of these
Rules:
Provided that if the certificate shall
certify that the design complies with the
British Code of Practice set out above, local
authority shall not require compliance with
such provisions ci' rule 232 as require a better
quality of design than the corresponding
requirements of the said British Code of Practice."
Kenya revised its Building Regulations as recently as in 1968; but
Regulation 32 of the revised edition provides, inter alia, that:
"the use of any type of material or any method of
mixing or preparing materials, which conforms with a
British standard or a British Code of Practice or the
appropriate Schedule to these Bye-laws prescribing
the quality of material or standards of Workmanship
shall, except where otherwise in these Bye-laws, be
deemed to be sufficient compliance with the
requirement of this Bye-law, if - -
(a) In the event of more than one such standard or
code having been issued, the type of material or
method used conforms with the latest edition and.
any published amendment thereto..."48
The provision goes furt1r to state th where the Kenya Regulations set
a higher standard than that of the British Code the compliance with the
latter shall be deemed to be sufficient. Britain is reputed to have the
highest standard of building codes in the world. 49 Ilost of the builders
and architects in East Africa who are responsible for the construction of
low-income housing are likely to be people who did. not go to University or
to one of the professional schools for architects and engineers and yet they
may be required to comply with regulation 15 of the Uganda Public Health
Regulations which reads as follows:-
"(a) In the case of steel columns having loads
concentric to the axis and parallel therewith,
the bending moment about each principal axis
shall be calculated with proper regard for the
eccentricity of' the loading, and the maximum
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compressive stress at the extreme fibre due to
the axial load, per square inch. The sum of
these stresses at the extreme fibre shall not
exceed F2 where -
F =f +7.5 1-	 1-0.0021 and2	 C	 1.	 r
F1 = the working stress per square inch specified
in paragraph (9) (b) hereof
= the total load on the column in tons divided
by the cross-sectional area of the column in
square inches; and
= the ratio of effective column length to the
1'	 least radius of gyration."50
In rejecting the use of local materials for the 'new' I .Iulago Hospital and
recommending the adoption of the United Kingdom building regulations,
Rees Phillips observed that local materials were poor in quality and. quantity
and. that the tropics needed. an abnormal degree of suspension which required
the use of steel framing and that in any case if the hospital was to cater
for all people it had "to be up to the standards at present accepted in the
United Kingdom and equipped. with modern conveni.ences." 5' The latest research
findings have tended. to contradict this opinion about the use of local
materials and in any event it should. be appreciated that the raw materials
from which British steel and other building materials are manufactured are
often imported. from the tropical countries including East Africa.52
While conceding that quality and quantity are standards to 'be taken
into account in making building regulations, it is submitted that merit in
design is a matter of opinion. The same designs may not suit different sites
and. localities and it is therefore impossible to lay down any rules of
general application. A design should not be rejected simply because it is
new and different. The choice, wishes and needs of both the users and
developers should be paramount in considering design. There has been a
stifling of initiative and experimentation in design and building by a
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strict adherence to the British Building Code in East Africa. One consequence
of this has been that a large section of the urban population continue to
settle outside the urban jurisdiction where they can live in conditions
commensurate with their means of income and level of initiative. However,
thi8 preference will create more problems when these areas come to be
incorporated in the present urban centres since the unplanned developments
there are unlikely to blend with the planned schemes of the latter. 53
 It is
important that building codes in East Africa be modified to make it easier
for developers to resort to the use of local materials and to reduce the
costs of building whichinay turn reduce rent and purchase prices currently
demanded for urban housing. In this regard there have been several
government-appointed committees and commissions to examine the existing
regulations and make recommendations for change. 54 Some of these
recommendations have been highly commended and they deserve examination.
The Dow commission recommended the creation of three residential zones in
urban centres. The first would conform to the present building regulations
and would be known as the zones of high constructional standards. The second
would consist of' areas in which building regulations are modified so as to
make cheaper building possible. The third irou1d be composed of zones in.
which there would be little regulation of building standards beyond. the
requirements of health and safety. The greatest criticism against this te
of' zoning is that it simply recognises the present status quo of the existing
lugh, medium and low housing zones. The only merit in it would seem that
the government would be required to spend money in the development of the
latter zone and have a measure of control in such development. 55 A more
realistic view has been that the third category of zoning recommended by the
Dow Commission be regarded as an area of temporary housing. It is to be
permitted on the understanding that whenever the financial position of the
country improves the houses will be gradually replaced with permanent or
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semi-permanent buildings allowed in the first and. second types of zoning.56
The rel4xation of the building regulations has its own dangers. In
order to reduce costs to a minimum, existing urban building regulations
relating to stability, fire protection and weather proofing might be waived
and thus increase the danger of structural collapse and fire. The waiving
of the building regulations may lead to the temporary housing degenerating
into slums and the relaxation about overcrowding may lead to an influx of
rural immigrants into these zones and make it difficult to control the
population growth in urban centres. Against these problems four advantages
are advanced. Firstly, the creation of temporary housing is the only short-
term and. practical way of providing low-cost housing quickly and on the
scale required. Secondly, it permits the building of houses in indigenous
traditional materials in urban and pen-urban areas as is the case in the
Kiswahili areas of the coastal towns. Thirdly, the houses would be within
the financial means of the low-income groups and rents would be kept at low
levels. Fourthly, it would ease the acute.shortage of urban housing and
also relieve the pressure on such slender funds as the government and local
authorities can make available for urban housing. In order to minimise the
dangers and risks which have been mentioned, the new regulations for temporary
housing should insist on reasonable s paces between buildings, privacy nd
sanitary facilities, the number of persons per building and fire control and
prevention measures. There should. be a requirement that temporary housing
locations be visited and inspected by Health inspectors at prescribed
frequencies. The inspectors should be obliged to make periodic reports to
the controlling authority and the reports should be published. To avoid. an
influx of rural dwellers into these areas rural areas should be provided
with adequate amenities and have opportunities for gainful employment. It
should be a condition that the temporary houses be repaired at proscribed
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intervals and in any event be replaced altogether within a specified
period of time.57
SECTION III : FINANCING URBAN DEVELOPNENT AND HOUSING.
The problem of finding sufficient funds to implement urban development
schemes and housing programmes exists in every country whether developed or
developing. But as between one country and. another and between the developed
and the developing countries the problem must be seen in relative terms.
The developed countries are in a much better position. For many of them it
would be possible, if they chose, to alter their financial priorities from
prestigious and military ex'penclitures to the provision of de cent housing
and amenities for each of their citizens, to find the necessary funds and.
save considerable amounts of surplus to give aid to the developing countries.58
On the other hand, shortages in developing countries are acute on all fronts.
The comparative incomes per capita of representative countries in the two
worlds show the gulf that exists between developed and developing countries.
In the league of the Nations' wealth the East frican countries are to be
found placed somewhere near the bottom. 59 It follows that money is one of
the greatest problems faced by planners and developers of the urban areas.
The financial sources for urban development and housing in East Africa
can be divided into four main categories, namely, Government, Nunicipal,
Private and Foreign Loans. We have already given a brief description of the
financial sources of local authorities. 60 A number of economists and tax
experts have also examined the general tax law and practice of East Africa.
Consequently, the discussion here will be confined to moneys and fiscal
regulations that relate to urban planning and development in general and.
to housing in particular. The governments cannot be accused of not being
conversant with the problem of finance in urban development and housing.
In every government statement, document or plan relating to urban policies
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the question of finance is always discussed. The only shortcoming has been
lack of co-ordinated measures to be taken for the purposes of raising
adequate money. Thus, Sessional Paper no.5 of 1966/67, of the Kenya
Government states,
"The raising of sufficient finance is the one factor
on which a sound housing programme must hinge. The
main task before the Government is the mobilization
of sufficient capital for an adequate public housing
programme, while giving every encouragement to the
private sector to play a full part.... Since the
attainment of independence in December 1963, the
housing programme has included more than 1,500 new
housing units built with loans provided to local
authorities through the Central Housing Board. This
is in addition to housing built by employers and
other organisations. The total sun expended since
1963 from development funds loaned through the
Central Housing Board is more than £973,000.'61
The statement went on to say that this sum would be increased substantially
in the next phase of the housing programme to average about £l+ million
per annum. It was the intention of the Government that the new loans would
be spent on the construction of low and medium-cost housing and to support
rural housing improvement. High-cost housing would be financed mainly
through private investments and overseas sources. The Ugandan and Tanzanian
policies follow the same principles as that of Kenya.62 A comparison
between the housing targets of the Kational Development Plans and the
actual amount of money available for development shows clearly that these
6government loans fall short of the required amounts. -'
It is pertinent therefore to examine the relative roles in urban
development and housing to be played by both the public and private sectors.
In economic terms the latter has tended to be discouraged, in the case of
Tanzania by the socialist legislation and in Kenya and Uganda by political
and social conditions. 64
 It is possible, on a purely non-ideological basis,
to encourage the use of private investment resources in house construction.
The Soviet Union encourages its citizens to invest in the construction of
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owner-occupier houses. 65 Such a policy would necessarily mean the modification
of the systemunder which subsidies are given to government and institutional
employees. We have seen that in both Kenya and Uganda, a government employee
who is entitled to housing accommodation is allowed to occupy government
quarters and at the same time permitted to construct residential buildings
for which he charges economic rents for his benefit. It is possible to
discourage this system by charging economic rents in which case government
employees may be forced to buildLown houses to live in since they would be
losing nothing in doing so.
The financing of the housing programme is perhaps the least appreciated
in East Africa. Few studies have been made in the determination of the level
66
of the rate of interest, the effect of taxation and the effect of subsidies.
The level of the interest rate is significant in the building industry
because in the case of Long Term Loans the total repayments will contain a
large elerent of interest and the higher the rate the larger the repayments
become. ConBequently, the level of the interest rate affects the incentive
for investment either of the owner-occupier or of the private landlord. The
same applies to taxation policy so that if housing investment is taxed more
the investor is likely to look for other means in which to invest his money.
Subsidies are granted to government and institutional employees irrespective
of their level of income and this discourages the high-income groups ol' such
employees from acquiring houses of their own. 67 At any rate, it is important
that subsidies should be related to the distribution of the building costs
and the distribution of income. Persons whose income is sufficient to
contribute a reasonable percentage to the building costs should receive less
subsidy than those who are less able. In this way, the money available will
be concentrated more on the low-income groups of the urban population. It
has been estimated that 80 per cent of the urban popu]a tion can afford to•
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spend only 100 shillings every month on housing. Those who are able to buy
or rent a standard house costing about 300 shillings per nionth form only 5
per cent. 68 Thus, it is the overwhelming majority of the population who are
in the lower income groups and who cannot adequately cater for themselves
in providing housing accommodation. On the other hand, it is the majority
of the 5 per cent who are normally government employees, who are therefore
amply subsidised. in housing. The present liilitary government in 3gancIa
declared that it would in future take action designed primarily to reduce
building costs and to stimulate private housing enterprise and self—help
efforts. However, its latest budgetary statements indicate that it has
done the reverse. The 1972 Budget increased tax on building boards by 2+ per
cent, on floor and wall coverings by 40 per cent, on pipes and tubes and
cement by 20 per cent and. on angles, shapes and sections of iron steel
falling by 10 per cent. In addition various service levies were imposed. on
construction, painting and decoration, plumbing, roofing and roofing repairs
and these would be paid by the firms registered under the companies Act.69
These are the same firms that were responsible for constructing housing in
the private sector of the urban population and as a result of the budget
their service charges were increased to take into account the new taxes.
The budget came after a Five Year Plan in which those responsible for
formulating housing policies had indicated that costs would be reduced.
The budget was subsequently prepared by the Iinis tries of Economic Planning
and Finance which were more concerned with the raising of revenue than with
the promotion of housing as a community service. This case illustrates the
lack of co—ordination in government departments and the effect of operating
without an overall housing policy.70
In their attempts to attract funds for urban housing, the governments
have established loan giving corporations but because the majority of the
people are poor the corporations have not been very successful in obtaining
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enough capital from the public. 	 They have had to resort to borrowing
from overseasat high rates of interest. The loans so obtained are usually
repayable within short periods ranging from 5 to 10 years. The result is
that the corporations decide to concentrate on the construction of houses
for middle-and upper-income groups who can afford to provide the necessary
commercial prices and. rents required for the repayment of capita]. and
interest. In 1970 the Uganda government authorised. the National Insurance
Corporation to extend loan facilities to housing. A subsidiary of the
Corporation was formed for this purpose. 7' The Corporation would only lend
money to applicants who were engaged. in the building of standard housing,
that is suitable for the demands of the middle- and upper-income groups.
The terms of its loan were that the applicant had to have land on which he
was already constructing a house and. that in any event, he would provide
one-third of the money required for the complete construction of the house.
It was contemplated, that as soon as an application was accepted 'by the
Corporation, the applicant would be able to negotiate for a loan with a
bank of his choice to provide the extra money for the purchase of the land
and the cost of a third of the construction. At its first two meetings the
Board of the Corporation approved. applications worth some 3,000,000 shillings.
Of the applicants, a number had. their own land and savings to meet the
Corporation's requirements and these have proceeded to construct owner-
occup'er houses. The majority of the applicants were not so privileged and.
at the time of writing only a few of them have succeeded. in obtaining the
necessary extra money from the banks. 72 The Corporation's loan terms have
been very attractive in the sense that they' extend to periods of up to 20
years at a low interest rate. Moreover such loan is so calculated as to
ensure that it falls within the income capability of the applicant who is
obliged to construct his house within 2 miles qf an urban area. However,
the Corporation's capital is very limited. In 1969 all major insurance
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companies were nationalised and the decision meant that the Corporation
had. to take ov.er motor insurance which is a hazardous risk. As a result
most of its expenditure has been on motor insurance claims and. this has
left little capital to cover all the loan applications.73
The Economic Survey of 1970 of Tanzania showed that not enough
capital had flowed into the institutional funding corporations. 74 Progress
in housing during the first year of the Plan had been disappointing. A
sum of 14 million shillings of government grants was allocated to be used
for the construction of 2,000 minimum houses at an estimated cost of
7,000 shillings per unit. However, for various reasons the smallest
family units constructed cost no less than 13,000 shillings per unit.
Only 1,060 "low-cost" houses were completed with the funds available. The
national money-lending corporation was to implement the policy of encouraging
private home ownership and to devote as much of its funds as possible to
the provision of mortgages to individuals for the construction of medium-
and high-cost houses. Houever, during 1969 only 84 individuals, ten of
whom were non-Tanzanians, held sufficient capital or security to be able
to take advantage of these facilities. On statistical basis, the Nenya
position appears better than those of the other two countries. In 1968,
the building and construction industry employed, some 40,000 employees and
by 1974 the figure was estimated to rise to 70,000.
	
oreover, by 1972
the country was importing less and less of the building materials and.
relying on local or locally manufactured materials. In 1968 the government
set up the National Construction Corporation to sponsor Kenyan contractors
to enter the construction field. The Corporation would. give loans and
guarantees or other means to such contractors and provide instruction in
respect of accounting, estimating, planning, purchasing and other aspects
of building technology. On average Yenya was spending more money on
housing than any other East African country. 75
 The establishment of the
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Ministry of Housing as a separate department of state "has helped to
provide the leadership needed at the national level for the formulation
of a new and more progressive national policy on housing and for the
co-ordination of the efforts of all concerned with housing. .... But in
view of the limited funds obtainable from the development budget annually,
the building programme during this period has not been able to catch up
with the demand." 76 Almost all the new home construction had been in
Nairobi. IIost of the houses completed were of the middle- and upper-
income groups, yet the demand for low-income housing accounted for 70 per
cent. The shortage in housing, estimated at 7,500 urban dwelling units
per year is met by individual families themselves, who have squatted on
public and private land and. built whatever poor form of shelter was within
their means, usually fashioned of mud, wattle, cardboard and tin. The
government confessed of its inability to compile comprehensive data to
give "an accurate picture of the social and health conditions resulting
from these developments." In 1962 a partial survey in Nairobi revealed
that some 100,000 persons were living in only 28,387 rooms with an
occupancy average of four or more persons per.room.77
FOREIGN IirvEST:F:;Ts
The coming of independence in the early l960s created a fear among
foreign investors that the emerging nationalist governments would immediately
indulge in wholesale nationalisation of foreign investments without
compensation and. the fear was followed by heavy withdrawals from banks and
Building Societies. 78 In fact the nationalists did not begin to talk
about nationalisation till the latter half of the 1960s but since
independence there has been a gradual decline in the investments of the
said institutions. The Arusha Declaration was followed in Tanzania by
wholesale nationalisation of forcigi investments in enterprises and.
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institutions described as the major means of production. In 1969 Uganda
followed suit 'but in her case the government stated that it would
nationalise only 60 per cent of the investments. There would be no
immediate compensation which was supposed to be paid by the profits
earned by the state through its holding of the 60 per cent. 79 Many of the
banks, insurance companies and building societies in both countries closed
business or failed to attract new capital or transferred their operations
to Kenya. This was preceded by the dissolution of the East African
Currency and the establishment in each country of a national currency with
restriction on the transfer and. movement of such currency to the
neighbouring territories
Whereas before East Africa had depended largely on investments from
Britain and her Western allies, it began to look further afield for new
sources of development capital. Countries like China, the Soviet Union
and the East European Socialist states as well as the Scandinavian countries
gradually began to replace the countries of the Western Block as new
sources of investments. Only in Kenya did. the latter remain entrenched.81
New sources of investment meant a changed em phasis in development schemes
and projects. In several instances, projects begun under previous plans
had to be abandoned or modified to conform to the terms and conditions of
new loan and aid agreements. But even in Kenya foreign investors expressed
similar fears. For instance, an influential journal circulating among
businessmen of the Jestern countries who had. hitherto invested into Kenya
published an article in which it was stated that:
"In future, foreign investors cannot to the same
extent count on the partnership of experienced, and
business-minded Asians, as has been so far the case.
Considering the lack of entrepreneur-minded Africans
this new situation has a negative effect on the
investment climate ,82
The article prompted a response from a spokesman of the Kenya Government
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whose views were later published in the same journal:
"Foreign investors should be in a better position
in the future by having Kenyans as partners in
business, because the latter have a sense of
belonging to Kenya and hence constitute some form
of security, the tendency of which is to reduce
risk. An entrepreneurial class is rapidly
emerging In Kenya and what would appear as a gap
caused by emigration of the Asian business
community will not take long to bridge."83
A distinction must be made between foreign government loans and foreign
private investments. Nost government loans are not strictly comniercia]. in
the sense that the lender is looking for the most profitable return on his
investment. Marris has said that this kind of loan is part of a development
strategy, where the lenders' aim is to promote economic growth as efficiently
as he can, rather than to make the safest or largest profit. It should not
be imagined however that all the foreign states which give aid are
motivated by philanthropic reasons or the mere desire to see the donee
strengthen its economy. Among their objectives may be to found. markets
for their own products or military bases or to enhance their political
standing in international affairs. 84 Often this kind of loan is tied to
specific projects under conditions that leave little room for the
administrators in the donee country to direct it to development as envisaged
in their national plans. Foreign private investors on the otler hand, are
motivated by profit. They will only invest their money if the political
climate in the receiving country is conducive to profit-making and if
the schemes in which they invest are feasible and can yield large profits
in the shortest time possible. They will insist on adequate facilities
such as labour, security and the technical ability of those who will be
using and controlling their investments. In many cases they will insist
that such facilities be their own creation or choosing. It has been
observed that British firms in Kenya borrow money locally and then invest
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it. They borrow from the Kenya Goverimient and from private banka and
institu-tions. It has been estimated that these firms borrow as much as
four times from local funds as they bring into the country. Moreover,
unlike most other foreign firma, British firms are only 17.6 per cent
locally controlled compared to much greater percentages for firms from
other countries. 85 Expressing his disappointment in foreign investors,
President Nyerere of Tanzania has said,
"Private investment was similarly disappointing;
even when statutory assurance was given to
foreign investors to export their profits,
investors wanted immediate returns and they were
therefore reluctant to invest in Tanzania where
they had to establish the necessary economic
infrastructures and train local African personnel
before w.king profits • 86
Nohiddin has also observed that the realities of the Cold j1ar and of
international capitalism caught up with Tanzania. The amount of aid.
Tanzania received from all contemplated sources did not measure up to her
expectations •87
One of the most revealing survey was carried out by Gervers in the
financing of large scale enterprise in Uganda.
	 His findings indicated
that businessmen were finding it increasingly difficult to obtain funds
from commercial banks. 1hen asked whether they had failed to obtain funds
from their banks since 1960, 28 per cent of the businessmen answered in
the affirmative and the majority stated that they had been refused during
the previous two years. The majority also stated that their overdraft
arrangements were less than what they requested. Iore than 35 per cent of
those interviewed. stated. that they had. sought external funds and failed
to obtain any. All this had caused all of them to postpone planned
capital expenditure which they would otherwise have undertaken. Gervers
also examined the terms that the banks were insisting on as conditions f
giving loans and. caine -to the conclusion that the security requirements
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did. not justify the low overdrafts the banks were permitting. 72 per cent
of the people he interviewed were getting mortgages amounting to less
than 60 per cent of the securities pledged and many of them felt that the
89banks were dexaand.ing excessive securities.
	 The banks' explanation was
that they could not be liberal in their mortgage terms because of land
speculation. The unavailability of long term funds from banks emphasises
the need for alternative sources of long term finance. Among these may be
mentioned the following: Development Corporations, Insurance Companies,
hire purchase companies, moneylenders and. finance and development
corporations. 90 Often there is little or no publicity about these financial
institutions. They are usually slow in handling loan applications and
require excessive details in project reports. 91 In addition, repayment
periods tend to be short and grace periods inadequate. Some of the
Corporations such as Development Corporation and the Development Finance
Corporation insist on equity participation, or alternatively on control over
management policr of the scheme in which the mcney is to be invested and,
businessmen dislike such arrangements. 92
 Insurance and hire urchase
companies are often criticised for their high rates of interest and
insistence on monthly payments of instalments. In some cases insurance
companies insist that the borrower place his normal insurance business with
them as a term of the loan agreement. One advantage of these companies
however is that once given, the loans are not subjected to the uncertainties
q3
of annual reviews which comeicia1 banks make.
The Corinonwea1th Development Corporation may be specifically
mentioned as one of the 'foreign' firms which has extensive interests in
East African housing and develorment progranmes. In Uganda it has the
largest share capital in the National Houzing Corporation. Its involvement
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has three distinct phases. It supports mortgage institutions for higher-
income groups. It gives direct loans for high-income housing and. more
recently, it has become involved in middle-class income-group housing.94
Tribe has described some of the activities the Corooration is engaged into
in Kenya. The Housing Finance Company of' Kenya is 1.alf owned. by the
Corporation and half by the Government, with the former providing the
senior management personnel and. the latter the chairman. The company is
involved. in the long-term mortgage finance for higher income group projects
undertaken by the National Housing Corporation and the private sector
under the auspices of United Housing Estates Limited and Anglo-Kenya
Investments Limited. 95 It also extends its lending facilities to
individuals wishing to construct houses in the range of £1200 to £2000
96
which might be describea as middle-income group housing, 	 Iore recently
the Commonwealth Development Corporation and the Nairobi City Council have
agreed to co-operate in the development of an Eastern Ex.tension to Nairobi.
A letter from the Corporation showed that during 1971 it was committed to
providing a revolving fund. of £1.5 million to finance roads, services and
housebuilding on a large site on the outskirts of Nairobi and that at the
request of the Kenya Government it was planning and developing this scheme
to provide housing to suit the pockets of skilled artisans, clerical
workers and others who could not otherwise buy their own homes. It was
also lending a further £3.5 million to Housing Finance Company of Kenya to
enable it to provide mortgages for purchasers of these homes. Thus, the
Corporaticn is interested. not only in the planning and development of
housing but also in providing funds for purchasing completed houses.
According to a spokesman of the Corporation each loan is separately
negotiated. in relation to its circumstances and on a commercial basis. The
Corporations balance sheet during the period showed an average return on
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investments net of tax of 7-74 per cent. 97 The conclusion to be drawn
from the discussion of private and public finance institutions is that
some progress is being made towards the provision of housing for the
upper- and middle-income groups; but even in this field the governments
have yet to streamline the mortgage and lending legi.slation and to level
up interest rates to enable more people within these groups to construct
and acquire their own houses. The low-income groups seem to be avoided
by most of these financial bodies.
LOW-INCOME GROUPS 1D SELF-HELP
"Thus, the poorer the man and the more underdeveloped
his society, the more likely he is to have the ability
and the inclination to shape his own immediate
environment, notwithstanding the fact that he may not
be able to have the items of conspicuous expenditure
he may long for... 'Jhat he does build and where he
chooses to build is more or less of his own creation."
The passage above has been quoted from Leaning because it indicates the
dilemma facing the low-income groups that inhabit the slums and shanty
towns of the East African urban areas. There is almost an official
conspiracy against the urban poor. BLh sounai.ng statements are ten
included in national plans to the effect that governments will assist these
people to own houses of their own and find adequate accommodation. 'Jhen
the plans are subsequently implemented hardly a house whether for sale
or renting comes within their financial means. Most of them, if not all,
are too unsophisticated or insecure in their jobs and. shelters to complain.
Nor are they politically educated to demand political solutions to their
housing problems. They therefore end up fending for themselves by squatting
on undeveloped land whether public or private and devising methods of
acquiring accommodation by the use of materials often rejected by the
affluent. 99
 Commenting on the Kenya Government's intention to ban the
growing of food crops and the keeping of domestic animals in urban housing
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estates, Tribe observes,
"Although the regulations referred to do have some
basis in disease control, it must be clear that
there is a certain bias against those in the low-
income groups. To some extent this bias represents
a similar pressure to that during the colonial
period when Africans in urban areas were granted
land occupation leases for only one year at a time,
and were eneral1y not welcomed in urban areas...
There does appear to be a certain .lack of sympathy
amongst some senior personnel with the realities of
the Kenya structure. First, some of the senior
personnel involved in housing matters appear to
have rather higher standards in mind thaan be
borne by the level of incomes in Kenya."
There can be little doubt that in relation to the East African elite the
low-income groups and. the average urban poor is at the same stage and
regarded in the same light as the pre-independence Africans were from the
view-point of Europeans and Asians. Since we have already discussed the
latter relationship there may be no point in examining the former which is
more or less identical. We. shall therefore confine ourselves to what is
being done or what can be done to assist the low-income groups.
Eminent experts have at various times put forward proposals for
solving the housing problem of the low-income groups, particur1y in the
developing countries. Ways of reducing building costs have included the
following: the reduction of the sizes of buildings, the adoption of lower
standards of construction and fittings, the encouragement of self-help
building by small loans at. instruction in building techniques, the provision
of basic units uhich would amount to sketon houses with most of the
finishes and fittings excluded, the construction of a nucleus unit
providing a completed portion of the house and. containing the essential
accommodation in such a way as to enable the occupier to extend it whenever
he can. 101 These proposals appear feasible and. if implemented would
certainly be likely to produce the desired results. The main problem is
one of implemcntation and of the will to do so on the part of the housing
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authorities.
The United Nations Mission to Kenya on Housing made a number of
102
mcominendations to help solve the acute housing problems of the country.
The first recommendation was the establishment, within the Ministry of
Health and Housing, of a National Housing Authority. The mission's choice
of the name was deliberate for they intended it to have as its main
function the implementation of government housing policies throughout the
Republic. The Ilission visualised an authority with a dynamic leadership
which would be foremost in formulating housing policies for the approval
by the government and which would liaiset with other departments to
co-ordinate and bring to bear all the national resources directed to carrying
out a full and well integrated housing programme. In addition the authority
would determine and control its relationship with non-government institutioi
to foster and promote an ever increasing develo2ment of the private housing
sector. The Ienya Government went a step further and in welcoming the
recommendation created a separate department of Housing. In view of what
has been said about the rest of East Africa there is reason to suggest
that there should be a lanistry of Housing separate from other Ministries
and departments of government. Such a Ministry would be solely responsible
for all the housing policies related to the examination of present and
future needs, building regulations of housing construction. While
collaborating with other inistries, institutions and the private sector
concerned with housing, this Ministry would be the overall authority in
housing, whether governmental, institutional or private. Housing concerns
everybody in the country irrespective of whether or not they are employed
by public authorities, private firms or unemployed and destitute.
In order to define more clearly the 1:ini.stry's aims and objectives
as well as to determine the extent to which private individuals and firms
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may go in providing housing facilities, there should be a Housing Act.
The Act should give such details as how the number and quality of houses
are to be determined each year, the duties and powers of the Minister of
Housing, how loan facilities are to be established and utilised and how the
private sector of the housing industry is to be operated and co-ordinated.
with the work of the Ministry. Housing should, like education and medicine,
be declared a necessity for all the people and as in these two, it should
be only in those cases where people are able to fend for themselves that
the government relinquishes the responsibility of housing them. With an
established Ministry of Housing it is possible to frame concrete plans
intended to speed up the construction of housing and to concentrate on
research projects intended to reduce the costs of housing. All the moneys
which are currently granted to the various departments and institutions for
housing would be controlled by the Ministry so as to avoid wastage and
unnecessary expenditure. There should be a standing committee of the
Cabinet consisting of the Minister of Housing as chairman and representatives
of the Finance, Economic Development and Planning, Public Service, Regional
Administrations, Industry and. 'iorks, Labour, Health, Social Services and
Lands Departments, as memters to review periodically the work and progress
as well as the implications of the housing policies. 103 Local authorities
and representatives of the private sector of the housing industry should
be allowed maximum participation in the formulation and implementation of
the housing programmes. The Minister may delegate his powers to local
authorities particularly in the directing of housing investments and
determining regulations for special areas provided that the IIinister retains
the overall supervisionary powers and the final power to override the
decisions of subordinate authorities.
The principle that all houses in the government housing pool and
those constructed with public funds are saleable should be firmly established.104
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Two ways of doing this are suggested. The first is to initiate a tenant—
purchase scheme whereby all government tenants are entitled to purchase
the houses they occupy. The rent should be so calculated as to cover the
evaluated purchase priee over a number of years. It is unlikely that all
the public servants will choose the houses they currently occupy as the
houses they would like to own in the future. Conseouently, the incumbent
tenant should be given the first refusal and then the house should be put
on the open market. Government tenants who are in occupation of houses
they personally would not like to purchase should be given an option on
other government houses which have not been selected by others and their
present rents should be adjusted accordingly. It is inevitable that this
scheme would be advantageous to public servants; however, for any houses
constructed in the future or those which have not been chosen by the present
tenants, members of the general public should be permitted to buy them on
the open market. The scheme is intended to have two results. Firstly, the
economic rent which is proposed would enable the government to expand. its
housing industry and especially in subsidizing the low—income gxun and,
secondly, it would give an incentive and. a cause for public servants to
acquire their own houses. For instance, many of the public servants who
are currently letting their own houses may be forced to terminate their
tenants' leases and occupy the houses themselves thereby releasing
government houses for the general public. The problem of rehousing the
displaced tenants would be minimal since it has been observed that most of
these houses are rented to employees of foreign missions, governmental
institutions and companies, all of which can afford to find alternative
accommodation. The tenant—purchase scheme should provide for prompt
repossession in the event of default to pay the stipulated instalments.
Hotrever, dismissal or retirement from government service should not be a
cause for such repossession so long as the dismissed or retiring tenant
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contimies to pay his instalments. In the event of the tenant-purchaser
wishing to resell the house he should be permitted to do so only according
to conditions approved by the Minister of Housing. There should. be
 other
conditions to govern the sub-letting of a house under the tenant-purchase
scheme regulations. The second method would be sirply to state as a matter
of principle that the government does not provide housing for its employees
as of right. All government houses would be transferred to the Ministry
of Housing and to local authorities and be made available for renting or
selling. Public employees who are currently occupying these houses would
be divided into two groups according to salaries. Those earning enough
money to enable them acauire mortgages or pay economic rent would be
treated accordingly. Those who earn less to do either would continue to
be subsidised until such tiie as their salaries rose to the stipulated
amount or cheaper accommodation was found for them in which case the houce
they occupy would be placed on the open market for sale or renting.
Iot all the urban dwellers will afford to pay the purchr$e ir$ta].Lcntz
or the econoaic rents denanded for govermment houses whether standard or
sub-standard. The relative incones table for urban dwellers abown in the
appendix be.rs this out. 10
 :itherto, the goverzizents have beet prepared
to lea-.re this sector of housing to self-hel schenes end private developere.
It is roposed that the new Iänistry should be directly concred -Itb
providirg cheap accoodation to the lo'r-incoe groups residing in urban
ceifrs. There is rienty of land around these centres. Soze of this land
can be taken over y the ne linis try to develep hO1Z11	 3tat5 for tLee
grou's • The uze o local naterials and the canatruction of tans bi1danc
are likely to reuce the casts ccriderably in crier to cater for the
majority cf the razidcnts ic can only afford to pay 50 alillio a oontb
in instalnents or in rent. The tei-as and conditicns 	 oed. for the
standard and sub-standard housing will equally apply to this type of
housing. The TTinistry should aim at building family dwellings instead of
bachelor units as has been the practice in the past. 106 The construction
of cheap and. simple houses is recommended for a number of reasons. In the
first place, it will be a temporary measure to ease the present housing
shorta,ge. In the second place, it will enable the low-income groups to
have land and houses of their own, instead of squatting on public or other
people's land or living in the degrading servants' quarters attached to
most standard houses of the middle- and upper-income groups. In the third
place, it will enable the government to plan and develop standard and. sub-
standard housing without great pressure from the shelterless. In the
fourth place, it would enable the government to clear and. redevelop the
slums and demolish obsolete buildings without having to cope with large
numbers of people who occupy them. In the fifth place, since the
government will be directly involved in the promotion of cheap housing, it
will be possible to plan development in these areas and to control the
rents of private landlords by competition. Tenants who have suffered under
the speculative activities of private landlords may prefer to move into
government houses and this may force the landlords to reduce or levelup.
their rent demands. Sixthly, the system is likely to reduce the litigation
that characteris squatting in the unplanned areas of the towns. Lastly,
since the low-income groups will be staying in accommodation they can
afford they are likely to save enough money and to invest it in the purchase
of standard and sub-standard housing.
it is unlikely that the East African governments will in the
foreseeable future be able to allocate funds for a large scale housing
development. This means that a larger share of the housing needs will
qontinue to be satisfied by the private sector of housing. it is proposed
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that the government policy should extend to this sector by way of encouragement,
control and suervision. The United Nations Manual on Self-Help Housing
provides useful hints on the techniques of organising and carrying out self-
help projects. 107
 The United Nations Nission to Kenya illustrated how
these techniques have actually been used in Nairobi.
"A self-help project consisting of •30 houses was
started in Nairobi in Hay 1964 under the sponsorship
of the Ninis try of Health and Housing and the Nairobi
Inter-Church Action Committee. Capital cost,
excluding labour performed by the participants is
estimated at £660 per unit; a comparable unit built
by a private contractor would carry an estimated
cost of £800 - a saving of
The Mission noted that the participants who belonged to different occupations
had an average income per family of 324 shillings per month. This shows
clearly that none of the participants could have individually afforded the
construction of one of the houses. Yet, after the self-help project it was
calculated that each of the completed houses would cost 96 shillings in
monthly repayments of capital and interest thus bringing it within the
financial means of each of the participants. 109
 On the basis of their
analysis of successful self-help projects in other countries, the Kission
noted that the percentage of self-help housing of various types ranged from
10 to 0 per cent of the annual government-encouraged urban housing
progrcinxaes. Another system is to build what is known as core or nucleus
house. Under this system, one room is built by skilled labour and the
family, after moving into it, expands the house using self-help and
independent contractors as time and funds allow. Most of the independent
contractors would be other neighbours who might themselves be extending
their own core houses in which event labour is exchanged for labour and any
additional cost is on the necessary materials. The system would be more
efficiently organised in the more populous areas than in sparsely populated
areas where participants would be forced to travel long distances to and
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from the building site. For this reason this type of self-help scheme
cannot be a moaei for all areas. It is interesting to note that the
traditional rural house construction in most East African villages has
always followed this pattern of self-help schemes. Considering that
co-operative movements have been popular with small farmers in agricultural
areas and small traders in towns, it is reasonable to assume that if the
governments created a law of co-operative housing and gave financial and.
technical aid, to residents co-operative housing may equally become popular
110
and successful,
Some people have advocated traditional housing in some areas of the
urban centres." In spite of the recommendations made about standard,
sub-standard and cheap housing there will still be a substantial number of'
urban residents left without homes either because they cannot afford any
of the three types of housing or because there are not enough houses to go
round. The idea that a traditional African house is primitive and. unfit
for human habitation is a colonial relic which fails to take into account
the real situation in East African towns. The majority of residents within
the present urban jurisdictions do actually live in this type of house.
In 1968, only 35 per cent of urban dwellings in Dar es Salaaxn were of
permanent construction. I.iOSt of the other dwellings were of non-permanent
construction and. many of these were swahili mud and stick houses costing
between 2000 and 5000 shillings each. In Arusha, Bukoba and, Ioshi, formerly
towns dominated by European setilers and now by a relatively wealthy
African cotunity, 55 to 70 per cent of the houses were of non-permanent
construction. The same phenomenon may be observed elsewhere in East African
urban areas. 112 The official view of those who are concerned. with housing
seems to be that these houses do not exist. They are usually regarded
collectively as "illegal squatting' or"shanty towns" without any analysis
of the conditions of those who live in them. It is submitted. t1t
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recognition of these houses will prompt the government and housing officials
to lay basic amenities and to provide services like 'water supply, sanitation
and roads in these locations. Further, the authorities might direct their
attentior to the improvement and. development of new construction methods
of the traditional house. It is amazing for example that the technique of
cementing the floors of the traditional African huts that were built in
the compounds of government mansions and lodges and in camps and of' providing
windows in the same was never extended to the houses in the so called
"shanty" and "squatter" towns. 3 The recognition of the traditional
house becomes necessary when it is realised that to construct a house in
an urban area governed by planning and. building regulations takes considerable
time. The land rent and cost of a right of occupancy are deterrents.
They may be anything from 300 to 500 shillings a month and 30 to 100 shillings
a year, respectivel3-. Because of bureaucratic delays, it may take up to a
year before an applicant is given permission to build a house. On the other
hand, in squatter areas, he pays 100 shillings to ":zee", 50 shillings
urban house tax to the city authorities for the right of occuoancy and 'to
qualify for some urban services, and, within weeks begins to build. himself
114a traditional house.	 It has been estimated that to build the smal1es
house permitted under present building regulations in Dar es a1aam even
under the self—help scheme would cost a minimum of 18,000 shillings. It
would be a small house of two to three rooms including sleeping and living
accoiniiodation. On the other hand, a large traditional swahili house built
with local materials would cost about 3,429 shillings. lloreover, by adding
extra materials such as cement, windows and. connecting it to water and
electricity and. making allowance for drainage and. sanitation the latter
house would not only be made permanent but healthy to live in. The cost
would increase to about 6370 shillings and this is less than half the cost
115former house.	 There does not seem to be any exceptional reason why
this type of house should not become a common feature in the East African
urban areas. Leaning has argued that:
"The National Housing Corporation could greatly
alleviate the housing situation by offering at cost
and easy repayment terms over a period of time,
building components and assemblies such as floor
slabs and foundations, masonry, doors, windows, roof
assemblies, pit latrines and septic tanks; Also
good standard plans from which people could build."
The notion that good health and decent; living go hand. in hand with high
standard construction and the use of expensive materials is a myth that
needs to be dispelled from the minds of those responsible for housing in
East Africa. Protection is afforded by non-leaking roofs, impervious
floors, cleanable surfaces, cross ventilation and properly constructed and
maintained latrines. These can be provided equally in all types of
houses whether standard, sub-standard, cheap housing, swahili or the
traditional African hut. An East African can build, himself a house for
as little as 3,5C0 shillings, a Canadian cannot do it for less than 100,000
shillings. The difference is not that the African is unable to provide
himself with a deCeUt; home but that the Canadian is faced with a different
environment and neither should copy the other.7
SECTION IV: RATES IJTD REITS:
PART A: RATES
It was noted earlier that one of the sources of revenue for local
authorities is the system of imposing rates on land. and properties within
the boundaries of a local authority. This is an important source since in
the case of big towns the total amount of rates collected can amount to
as much as 40 per cent or more of the total revenue of the authority.8
The principle of rating is based on the notion that the local authority
provides facilities, services, amenities and. protection for the residents
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and their properties, if any, such as water supply, cleaning and refuse
collection and the maintenance of roads and streets for which local
119
residents who benefit should pay. 	 The basis of the rating system in
Uganda for urban areas is the Urban Authorities Act as amended. Schedule
5 of the Act provides that,
"2.A board may, with the consent of tle Ninister,
by notice in the Gazette, impose a rate on premises
situate within the boundaries or limits of the
town.
Provided
(a) that the total sum raised in any one rating
year on any premises by rates shall not exceed
2% of the rateable value of such premises;
(b) any rate payer shall be at liberty to object
to the Board. as to the assessment of the
rateable value of his own or any other premises
within the town;
(C) final appeal in all matters relating to the
assessment of rateable value and rating may be
made by a ratepayer to the High Court."2°
The rates are calculated on the gross 'value of the property. Originally
gross value meant the rent at which premises might reasonably be expected
to let, from year to year, if the occupier undertook to pay conservancy
fees, water rates and any other rates and the owner undertook to bear the
cost of repair, insurance or any other expenses necessary to maintain the
premises in a state to command that rent. In 1948 the law was amended to
allow the Board to base its valuation on full sale value of the property
instead of its rental value. Although the amendment meant that the new
emphasis would cost more to implement it nevertheless produced more
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satisfactory results.
	
The Local Government Rating) Amendmentj Act,
1969,122 introduced further amendment. The power of evaluation was taken
away from the Board and vested in local authorities. The Ianister was
empowered not only to impose flat rates in some areas but also to exempt
any area within an urban jurisdiction from paying any rates.' 23
 In
valuating rates, 'premises' includes any land, buildings or structures of
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any kind and any part thereof. Some properties are excluded from the
rating system. These include the following: Premises in the personal
occupation of the President, used exclusively for public worship, burial
and crexntorial purposes, laid out and used exclusively for the purpose
of outdoor sport or recreation or designated as a p'Thlic open space under
any valid and. subsisting scheme made under the Town and Country Planning
Act and controlled in accordance with rules and. regulatior approved by
the local adLhority.'24 The amendment stipulated that it would be the
owner of premises who would be liable for payment of rates.
Each of the East African countries has its own rating system. In
Uganda the original rates were levied on the capital values of both land
and improvements with a rate of 1+ per cent on the former and - per cent
on the latter. Under the previous law revaluation was undertaken every
five years but the 1969 amendment changed this to three years or such longer
period as the minister may subscribe by statutory instri.unent) 25 Kampala
has its own valuation staff while the valuation of other torns in Uganda
is undertaken by a special Government valuation unit. Thus the amendment
which made local authorities "the valuation organs" has remained redundant.
In Kenya valuation is based on a different principle. Rates are assessed
according to the value of land irrespective of any improvements therein.
The official view in Kenya has been that to limit valuation of rates to land
encourages development. There has been no tangible evidence to support
this view.'26
 The values of land are assessed on the basis of average
sale values of the land within an area over the period since the land was
last valuated. Each plot of land is surveyed and registered and the records
of all sales that have tken place are collected and sent to the valuation
office. From these records the standard land value per square foot is
ascertained. There are occasions when, because of the nature of the use,
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land. has not been subject to any sales in which case the records of sale
would not assist in the valuation. In Luch cases the land. value is
ascertained by deducting the replacement cost of the improvements from the
total value. 127
 Although thereleVant Kenya; law requires revaluation every
live yera in Nairobi it occurs every three years. Formerly, Tanganyika
had one of the simplest rating systems, namely; a house tax)' 28
 In 1955
it changed to the Kenya system of charging rates for the unimproved land
values. Since independence the law has permitted the levying of rates on
improvements expended on the land. but this law is rarely resorted to)29
The levying of this special tax is subject to the approval of the ITinister
and the official opinion has been that to levy it would discourage building.
Moreover, since the .trusha Declaration and the acquisition of buildings
legislation it has been extremely difficult to assess the value of land in
the urban centres of Tanganyika. e have noted. that ' the Canadian team
which produced the Dar es Salaam Iaster Plan went to great lengths in
analysing every topic that related to planning and. develoiment; but when
it came to describing the value of land in Dar es Balsam they simply stated,
"Because of the land. tenure system, i.e., rights
of occupancy and Government leasehold, land. values
are difficult to establish in Tanzania. 2dso,
because of the tenure system, land values do not
have the same significance as in other countries
of the world. For these reasons, detailed. studies
into land values in Dar es Salaam were not
undertaken in the present study."1)0
Despite the Team's difficulty, rates are levied by urban authorities subject
to the approval of the Ilinister. In fact Tanganyika imposes higher rates
than the other two countries. For instance the rates in Dar es Salaam were
at 2.6 per cent while other towns levied rates ranging from 2.5 to 3.5 per
cent. Revaluation is every five years but this is supplemented annually
by the assessments made by the valuation unit of the Kinistry responsible
l'lfor Lands and. Surveys. -, In addition to the site value tax, there is also
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imposed an urban house tax. All person. who occupy houses located on
sites on which the owners do not pay property rates and those sites are
within the urban jurisdiction are obliged to pay house tax. This particular
tax reaches the numerous squatters on government land and on land owned by
the urban authorities and parastatal bodies. The tax varies from 20
shillings to 300 shillings depending on the type of the authority and the
character of the location. In smaller urban centres, no site value rates
are charged but instead there is an urban house tax on all buildings, levied
as a percentage of annual rental value which is defined as gross rental
value less 10 per cent. These taxes are set locally by local assessment
committees subject to the approval of the Iiinister. They are revalued
every three years. In Zanzibar property rates are assessed as 10 per cent
on annual gross value. There are no rates levied on indigenous housing
and this means that about two thirds of the urban population are completely
exempt frcm rates. There are very few expert valuation staff and a
sim'1ified system of rating was devised. Jhen property is rented, the
actual cross rent is taken as the basis. Jhen the property is occupied
by the owner 5 per cent of the capital value of the property is taken as
the rental figure. Revaluation is not frequent. In 1961, there was a
complete revaluation tuidertaken and it was the first in 25 years.2
A number of points may be made in connection with the rating system
in East Africa. Only the three capitals have their own valuation officers.
The other big towns depend on the governrient valuation units the members
of which do not necessarily live in the area and are in most cases ignorant
of the current land values. Therefore errois in under valuation or over
133
valuation are frequent.	 The smaller towns and the pen-urban areas are
usunlly forced to charge flat rates for lack of adequate valuation. But
even in the cities and big towns where there is periodic rating, the
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authorities are faced with the problem of enforcement. In some areas the
o'.rnership and occupation of land is such that it is not easy to locate the
people liable to pay the rates. The law does not permit the seizure and
sale of real property for the nonpayment of tax including rates. There
is therefore reason for suggesting that the law should be altered to make
such seizure possible. After all, it is permitted for other claims of
civil debts. 134
 The only remedy available to local authorities is to sue
the defaulter. 1 Then identification of the defaulter is difficult the
action may not yield the desired results. In J.P. Pandya v. _The laxtìpala
1unicipa1 Council, 1957,135 the appellant was a statutory tenant who had
failed to make objections to the valuation court with the result that his
name appeared in the valuation roll as liable to pay a rate based on the
site value of 86,400 shillings. The appellant refused to pay the rates and
the respondents sued him in the iagistrates' Court for the recovery thereof.
The magistrate found that the appellant, as a statutory tenant, came within
the definition of "owner 11 under section 3 of the Local Governnient (Rating)
Ordinance. The appellant appealed against the decision of the magistrate.
The appeal ias allowed on the ground that a statutory tenant was not an
ownert
 within the meaning of section 3. Faced with the problem of
enforcement the authoritie have recently convinced the governments that
the only way to get more money from the rates is to increase the percentages
of the values to be levied. The governments have accepted the requests and.
all the rates which were cited as authorised by the various Acts have been
increased from 3 to 7 per cent.6
LAWYflRS AND RATING
Because the sun_i to be recovered from ratepayers is often small,
governments have not always taken the view that the litigating authority
needs legal representation. Consequently, even when the authority has
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identified the defaulter and brought him to court there is no guarantee that
their case will be correctly filed and ably argued for them to recover the
money, especially in those cases where the defaulter is represented by an
advocate. Thus, in Executive Officer, Township Authority, Kamala V.
Norman Goditho, 137 the local authority brought an action to recover rates
on various premises owned by the defendant. The action was dismissed on
the ground. that,
"Since the procedure making the person liable to
pay was defective, the defendant had to be given
more opportunity to prove which of the plots are
not owned or occupied by him,"
Apparently, the authority thought that they had lost the case on substantive
law and no further action was taken. Had they had adequate legal services
they might have discovered that with the issuing of necessary notices and.
requiring discovery of documents during the process of litigation the case
would not have been dismissed on this ground alone. There are intricate
problems in the rating system which require the services of advocates. In
138Nyeli Ltd. v. 1unicipal Council of Tombasa, l96,	 the appellant owned
a large estate near Mombasa and having prepared. it for development in sub-
divisional units, the valuer aDpointed. under the Valuation Rating Act valued.
the sub-divisional units separately. The appellant objected and the
Valuation Court valued the whole estate as one unit. Oi appeal to a
1agistrates' Court, the magistrate restored the original valuation. The
appellant appealed to the High Court which reversed the decision of the
Magistrate. The court held, inter alia, that public and private roads were
not rateable property; that whether premises form one unit for rating
ptnposes is a question of fact as had been held. in an earlier case of
nicipality of Iombasa v. 1yali Ltd._, 1963,139-a case that the learned
judge followed. On the facts of this particular case the judge concluded
that the premises formed one unit for rating purposes and allowed the appeal.
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'Jhe litigating authority would have had. to be familiar with the arguments
and reasons of the former case to be able to make legal submissions in the
latter case. In Khoja Shia Ithna - Ashen Jainaat of Tabora v. Tabora
Town Council, 1963,140 the court had. to consider whether the authority,
unrepresented. at the earlier hearing, should be permitted to appeal out of
time. In Chester Rouse Ltd. v. Tarobi City Council, 1964,141 the court
was faced with the problem of whether a local council which had not teen
represented before a Valuation Court could be joined as respondents on
appeal. In iine Retreads Ltd. v. The President of th Valuation Court,
968,142 the appeal court found that there had been an error of law in the
refusal by the respondents to hear an objection as to the investigation of
the date on which the notice demanding payment had. been received. In
,.143Arusha To•m Council v. ESCO 3 196o	 the court rejected the assumption
that the application of Uccmparative method" in assessing rates was an
appropriate method for public-utility undertakings.' 44 In Dar es Salaam
Muslim Co".nmity v. Pnie Aly Rhan, 1953,145 the question was whether land.
owned privately but used exclusively by vehicles and members of the public
should be exempt frou rates. In at African I adi.yiya I:uslim Ilission v.
Yarata1a ?.C., l99,146 the question to be decided was whether a mosque that
was incompletely erected could be regarded as a place of worship within
the meaning of section 3(4) of the Local Government (Rating) Ordinance.
These are some of the cases that illuztrate. the view advanced in this thesis
that lawyers can play a positive role in urban planning and. deve1oment.
The law allotts a ratepayer to challenge a valuation order imposing a specific
rate on his property not only on the ground that the law was not properly
followed but also on the ground that conditions precedent or subsequent
have niade the rate unequitable) 47
 Yet, because many rate payers have no
access to legal services, they do not avail themselves of these opoortunities.
In 1969, the Tanzanian Government stated. that,
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"During the plan the Valuation Division will
concentrate on those aspects of its work that are
connected with taxation, estate duty, stamp duty,
local rate and land. rent. These depend entirely
on valuation of land and buildings. In order to
expand valuation services and increase their
effectiveness, especially in respect of revaluation
of land and buildings, it is proposed to decentraJ.ise
the present facilities concentrated in Dar es Salaam
so that valuation can be undertaken in the regions
also. " 148
Since valuation bodies have often to collect and analyse evidence both
written and oral it is important that they include lawyers on their
membership.
PART B: ThE LAW OF RTT COITROL IN EAST AFRICA
The subject of rent control has always been ambivalent. The imposition
of legal control on rent especially in poor countries as those of East
Africa may rican that more people can afford to rent the available accoinrio-
dation. On the other hand, where the housing industry depends largely on
the private sector, rent control may reduce the incentive to build more
houses and thus lead to an acute shortage of rentable houses. The shortage
of houses may in turn lead to the escalation of rent increases regardless
of whether or not there is rent control legislation. 149 It may be useful
to put the problem of rents in its proper persctive by setting down
relevant passages from the current East African National Development Plans:
The Kenya Plan states,
"The Government recocnises that an unsound. rents
policy can be harmful to investment in housing, and
that rent levels should be determined mainly by
forces of supply and demand. In the final analysis,
the answer to high charges lies in getting more
houses built. Houever, even when a shortage of
housing exists, no enlightened administration can
tolerate the exploitation of citizens through
unjustified evictions and extortionate charges. The
policy is to keep rent levels in Kenya under review
and to impose some measure of control to prevent
these abuses whilst ensuring that capital invested
in housing yields profitable returns. To this end
the Goverrudent will introduce a new bill into
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Parliament to amend the existing Rent Restriction
Act and to provide for the establishment of Rent
Tribunals for residential proterties to deal with
complaints by tenants and landlords, as the
courts are overburdened with normal work. Appeals
will lie to the courts from the decisions of The
Trftunals.-5°
The Kenya policy followed the Report of a Working Party set up by the
Ninister of Commerce and. Industry on Rent Control. It will be necessary
for our purposes to examine the conclusions of the Report. 151 The current
Uganda Five Year Plan directs itself to the problem of rents in the
following manner:
"The most evident effect of the rapid growth in
demand for urban housing has been the escalation
in rents which has taken place over recent years.
It is reasonable to assume that rising rents have,
in turn, provided some incentive for additional
housing construction. However, due to various
constraints, some of which are mentioned in this
chapter, housing construction has not responded.
sufficiently to arrest the upward movement in
rents. It is also quite likely that actual rent
increases have been in excess of the level necessary
to stimulate an approrate expansion in the stock
of housing. In an effort to mitigate the harmful
effects of this trend on the cost of living of
urban house tenants, particulc.rly those in lower-
income groups, Government will take the steps
necesE'ary to prevent rents from rising faster than
the costs of land and construction. Any rent
control policy will be exercised in. a very cautious
manner to ensure that it does not adversely affect
new construction, thereby worsening the situation
for all except the favoured few occupying rent-
controlled cIwellings."-52
The Uganda Government further stated. that it would. set up a price Advisory
Coinniittee to advise relevant Ilinisters on issues pertaining to determination
of all statutory prices which would include rents. The Tanzanian Development
Plan makes similar emphasis on rent control and has implemented a number of
measures to that end by the enactment of the control of Buildings
Legislation. 153
 The analysis of the urban wages structure shows that very
few people can afford to pay high rents for urban housing.154
We have already referred to the Kenya Working Party on rent control.155
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It is proposed now to examine their findings and. conclusions. The party
first studied the history of rent control in Kenya. It then wrote
memoranda to individuals and organised groups who had. interest or a
connection with the rent system. They interviewed. both landlords and
tenants and heard evidence, both written and oral, from various people and.
organisations. The resulting report is interesting in the sense that its
findings, reasoning and views can be applied equally to other urban areas
of East Africa. This is why we find, it necessary to give a summary of the
report. The 1orking Party recorded evidence and arguments without regard
to their merit or validity. It listed. the arguments put forward in favour
of rent control as follows:—
"1. Since the abolition in 1954 of the Rent Control
Ordinance, 15 6
 rents have gone up considerably and.
this has caused. great hardships to tenants.
2. Some of the buildings are very old and the original
cost of construction has been recovered, yet the
landlords keep raising the rents without making any
repairs whatsoever.
3. The small trader must be assisted by the Government.
The bulk of his profits are taken by exorbitant
rents; he will never 'be able to invest more or
expand his business. His initiative suffers because
as soon as he makes profit the landlord iill
immediately raise the rents to take away the profits.
4. The tenant needs protection because of his relatively
weak financial position in comDarison with the
landlord. The latter can afford. legal advice while
the tenant is unable to do so in most cases
5. In the absence of rent control or any tye of
protective legislation, the tenant is at the mercy
of the landlord without anywhere to appeal. He
quits which is harmful if he has invested a lot of
money in the business. It is fair to have some
impartial body determining a 'fair' rent when a
dispute arises.
6. The problem of sudden evictions without proper
notices. ihere there are no signed leases the
landlord can evict the tenant for no apparent
reason at all. In sonic cases where the landlord
wants to evict, he suddenly raises rent and the
tenant refuses to pay or falls in arrears and then
is i:niediately served with a notice to quit. This
can mean economic ruin to the tenant .q.
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7. Many landlords fail to make any repairs to their
premises and. the tenant is faced with a burden of
redecorating the premises at his own expense.
The costs of site value tax, electricity and.
water are also borne by the tenants in many cases.
Such landlords are only interested in collecting
rents.
8. The law at the moment whereby the landlord can
levy distiess without recourse to the courts and
which enables the landlord to close the tenan
business appears to be one-sided and should be
modified."
The arguments against rent control were equally plausible. These were as
follows:
1. Rent control would have an adverse effect on the
building industry. It would sttifle new developments
of property at a time when Kenya should be encouraging
new developments of property. The construction of new
buildings has slowed down considerably within the last
few years and a country, at such a stage of development
as Kenya, cannot afford to take this step.
2. The rents should be left to adjust themselves
according to the law of supply and demand and must
not be fixed artificially. Free enterprise should
be allowed to play its role to the full.
3. Rent control is of advantage only to the tenant. If
protection is given to the tenants, this will destroy
their incentive and they will become used to false
protection which can only be temporary.
4. The rents are not in reality too high at the moment
and in many cases are at the level prevailing in 1953
and 1959 ... It must be remembered that the cost of
repairs, labour, building materials and the general
cost of living have all cone up.
5. Most of the tenants in Kenya are Asians and their
past record does not merit protection because they
have exported money out of the country, and many who
had money refused to invest it in buildings because
they had no confidence in the country. The landlords'
case should be taken seriously because they have
risked their capital and in some cases they have
invested when there was economic and political
uncertainty.
6. The administrative machinery which would. be necessitated
by rent control will prove to be unnecessary drain on
Government revenue which }:enya cannot afford at the
moment.
7. Rent control is impracticable unless accompanied by
security of tenure and this soraetirnos leads to abue
such as illicit payment of premiums, payment of key
money and. good will and the exploitation of sub-tenants
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by chief tenants. There are so many loopholes
in rent control that it can be easily abused.
No legislation for example can effectively
prbvent payment of key money to unscrupulous
landlords.
8. The amount of time taken by the courts in the
past in hearing cases on rent disputes was
considerable and cases could sometimes drag on
for years until the original objective was
defeated."
Equally interesting were the proposals suggested for refon. On behalf of
tenants it was recommended that there should be direct rent control imposed
by law, statutory security of tenure and review of existing rents. It was
also suggested that there should be some legal control on buildings
generally or more control on some than others or control of old buildings
and no control on new ones. The landlords suggested the enacting of a law
that would take the following into account: fair amount of gross return
In the region of 15-20 per cent since they borrowed at rates of 10-12 per
cent of interest; when considering a fair rent, site value tax, cost of
labour, maintenance costs, increase in cost of materials and. insurance
should all be taken into account. The value of the buildings chould be
the current market value and not the cost of original construction. Rents
should be on a temporary basis so as not to retard building construction.
On the evidence received, the iorking Party came to the conclusion
that it would be wrong to apply rent control generally. They thought that
in discriminate rent control would hinder further investment in building
at a time when building activity was already at a low ebb. Many of the
complaints of bad. landlordism came from new people who hd rushed 	 the
toms for employment or business and. who did not insist on written contracts
of leases. This enabled landlords to exploit their ignorance. Having
signed no leases, these tenants were unaware of their rights and obligations
or those of the landlords. Many complainants were ignorant of the fact
that the cost of living had risen and increases affected other commodities.
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They complained because rent seemed to be the major item on their
expenditure and income balance sheet. Nevertheless, the party felt that
some type of control was necessary. They proposed the introduction of an
Act which would prescribe implied terms of tenancy such as that the tenant
would have quiet enjoyment, the landlord would not derogate from his
grant and would be responsible for all repairs of roofs, main walls, main
drains, electric wiring and structure renewals. The tenant would be
responsible for internal repairs, decorations and fair wear and tear. In
the event of a building being let as a dwellingthere should be implied
in the lease that it is fit for habitation and complies with the health
regulations and bye—laws. The party also proposed that rent should be paid.
in advance but the landlord should be responsible for the payment of rates,
taxes and similar outgoings unless the parties have agreed otherwise in
writing. The Act should include a simple agreement form to guide both
the landlord and the tenant. There should be created a tribunal for the
purposes of hearing complaints from landlords and tenants. The Tribunal
should be empowered to assess rents, vary letting conditions and to
terminate or extend existing tenancies for periods not exceeding 12 months.
It shouj.cI also have tower to demand information on rents and terms of
tenancies. It should be able to award compensation for any loss incurred
by a tenant on termination of a tenancy in respect of goodwill and
improvements carried out by the tenant with the consent of the landlord
during the term of the tenancy. The Tribunal should be able to award costs
and impose penalties in cases of frivolous or vexatious applications. The
Report suggested that the tribunal should preferably consist of a sole
Arbitrator who should be either a lawyer or a valuer. He would be appointed
by the Minister from a Panel selected on the joint advice of the chairman
of the Kenya Law Society and the chairman of the Kenya Branch of the Institute
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of Chartered Surveyors. An appeal would lie from the tribunal to an
appellate tribunal presided over by a Iiagistrate who would be assisted by
one or two qualified assessors. Lastly, the Report suggested the institution
of Rent Boo1 in Kenya and made proposals for the form and contents of a
Rent Book. Nany of the recommendations are based on the provisions of
English Rent Control Legislation.' 57 The Working Party of nine membcrs
was chaired by an advocate who 1ad. been trained in Britain and included
three other advocates on its membership.'58
159THE LA'J AND RNT COITROL.
There have been a number of judicial pronouncements on rent under the
Rent Restriction Laws in East Africa. Under the Uganda Rent Restricicn
Ordinance, 1943, there was established a Rent Control Board for urban
authorities. In flicel1aneous ADeal To.2 of l96,160 the Hjgi Court of
Uganda had to decide whether in fixing the standard rent of a buna1ow the
Board had to take into account the increased capit1 costs of the building.
The Court held. that the Board should have done so. Reading the judgment
of the court, dwc.rds, C.3., said,
"The Board should have argued. thus 'had this house
beon erected in 1940 or 1941 we think, having regard
to the rents of cii1ar houses in the neighbourhood,
that a reasonable rent would be sha. 30C/-. But we
know that this is a new house built in 1946. 'hat
then, shall we add to shs. 3C0/- having regard to the
fact that this house must obviously have cost more to
build than houses erected before 1st January, 1942?'
That in my view is that the Legislature expected the
Rent Board. to do."
161.In 1	 eBirje v. The Charrnan of the 1nncala Reri Board, 	 Ainley, 5.,
reiterated the point that construction costs of the house must be taken
into consideration when fixing rent. In Jaljee Hiree and Sons v. Vanrali
162,IJin. cnd. Others,	 tno Ligh Court added another point whicn had to be
examined before rent was fixed, namely, comparison with standard rents of
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neighbouring premises. In City Council of Kampala v. Nuioibira,	 it was
held that demand for rent after suit for possession has been filed does
not act as estoppel. Similarly, in achango v. ITorjaria, 64 it was held
that a statement contained in an application to a Rent Tribunal does not
create estoppel. In these cases it was the landlord who succeeded in
challenging the fixed rent determined by the Rent Control Boards.
Thereafter landlords were able to determine the amount of rent to be
charged according to their own judgment of what was fair and reasonable.
Nany tenants felt that they had no reasonable chance of success before
Rent Tribunals and. they had to try and obtain the best terms of tenancies
when carrying out the preliminary negotiations with their 1andlords)6
Occasionally, tenants of the middle- and upper-income groups have
challenged amount of rent and conditions of their tenancies. In Lukwago
166	 .
v. Bawa Singh,
	
a mailo owner demolished the house of a Kibana owner
without giving notice or obtaining a court eviction order. The court held
that the holder of the Kibanja was entitled to damages for trespass in
167
	
..	 . 16&'
accorth.nce with the Busulu and Envu3o Law. 	 In Essaji v. Solanki,
it was held thst even though the application iapers to stay an eviction
order were not properly completed, the application would be allowed. In
pamani v. Ndaumaki, 169
 it was held that the Rent iestriction Board. had
power to award arrears for rent for a period before the relevant Act came
into operation; and in Sands v. 1utua1 Benefits Ltd, 17° where the question
was whether premises let were a furnished dwelling house, it was held that
the inclusion of a cooker and refrigerator as items of furniture were not
substantial enough to make the house furnished. In Bahra v. Hihlanc1.
Industriel Garage,'7' the Rent Tribunal ordered the respondents to give up
possession of premises to the appellant landlord on the ground that the
appellant required it to carry on his own business on the premises.
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Thereafter the respondents applied to the Tribunal by a document described
as a notice of motion for rescission of the order and alternatively for
compensation on the grounds that the order had. been induced by misrepresentation
or concealment of material facts. The affidavit filed at the same time
contained hearsay evidence, but it was made clear that the witnesses would
be called. On the appellant's objection to the affidavit the Tribunal
dismissed the application summarily and without hearing evidence. Thereupon
the respondents applied for the orders of certiorari and mandamus. The
Court held that there had been no hearing. hce prima f'acie valid grounds
of complaint are put forward it is the duty of the Tribunal to hear and
determine the application on its merits. As the law did. not prescribe the
procedure of how the tribunal would exercise its power to vary or rescind
the order, it did. not matter what form the complaint tehes. On an application
to vary or rescind, the Tribunal acts as a court of review and. not as an
appellate court. A Tribimal's power to rescind is a power couled with a
duty to act when valid grounds justifying the eercise of the power are
proved. The reilation governing the Tribunal stipulated that,
"The ribunal shall not be obli:ed to a pDly strictly
all the lcgal rules of evidence under the vid2nce
Act, provided. its practice and procedure are conformable
with justice, equity end good conscicnce."12
In Hasanali	 emtu1laal5i	 ji v. Jrnl Pirbhai and Sons) 73
 the
landlord and tenant Liade an agreement under which the tenant would pay a
higher premium in default of paying rent contrary to the Rent Restriction
Ordinance. Later the tenant was in arrears of rent and. the landlord sued
for the rccovcry of the arrears plus the agreed premiui. The suit was
dismissed on the ground that the parties were in pan delicto)74
Thus, a considerable number of the middle-. and uper-income groups
who rent private preniies have sufficient knowledge and moans to protect
their interests as far as the payment of rent is concemed. Itoreover, since
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the majority of the middle- and upper-income groups are likely to be
government or institutional employees residing in subsidised housing, it
is the low-income groups who are likely to be affected by bad conditions
of rented accoar.xodation. These are the same people who are basically
ignorant of their rights and who are financially incapable of challenging
the unfairness in housing. The Rent Acts do not provide for securii;y of
tenure beyond enumerating the grounds upon wMch tenants may be evicted by
their landlords. The East African courts have often attempted to ese the
situation for poor tenants by inferring security of tenure by resorting to
the use of judicial precedents as established under the English Law as
•	 •	 175	 •	 176illustrated by Desi v. Coo,	 Au v. Chamion Shoes, 	 Hatim v.
Saley Alkhia,'77 and Ratwani v. Denwala. 8 Houever, in the majority
of cases the complainants do not know how to file cases; but even when they
have done so, they may be caught by some act or transaction that occurred
before litigation and of which they did not offer a challenge at the time.
For instance, in Obiero v. CD±yo nd others 79 the plaintiff was in 1969
registered under the Land Registration Act s proprietor of a piece of land
and no incunbrances were noted on the register even thou the land was
occupied by tenants under customary law. In 1970, the plaintiff sued for
possession of the land and the defendants admitted that they were in
possession and claimed to be the owners under customary law and to have
cultivated the land from time immemorial. They further alleged that the
plaintiff's registration which was a first registration was obtained by
fraud. The court held that even if fraud had been proved the plaintiff's
title was indefeasible as it was a first registration. Secondly, since
the title had been registered as free from incumbrances it was free from
all interests and claims and; Thirdly, rights arising under customary law
are not overriding interests. It is submitted that had the defendants
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known about the procedure of registration of land they might have entered
a caveat with the Registrar of Titles for the protection of their customary
land rights.
Other suits have been between local authorities as landlords and.
tenants who are in occupation of local authorities' premises. Often the
dispute is whether the tenant is occupying the land. in accordance with the
regulations in force of the local Plan. In Limbe Town Council v. Robert
Hunter Kirkcaldy, 180 the Town Council, acting under the powers conferred
upon it by section 29 of The Townships Ordinance to "make bye-laws for the
good rule and. government of the Township of Limbe", made the following
bye-law:
"The Council may disapprove of any plans on the
following grounds:- that the site of any proposed
building on the plan is such that the erection of
such building would contravene or affect
detrimentally any town planning scheme."
The question for decision was whether the bye-law was intra vires and in
accordance with the objects of the section, namely the good rule and
government of the Township. It was held that the bye-law was neither
unreasonable nor uncertain and therefore was intra vires and for the said
objects. In Attorney-Gerral v. Ivan Eruja Kafero lambule,' 81 the public
authority had no statutory powers of repair. It realigned and. raised the
road level to four feet. The works obstructed and. interfered with the
right of access to land adjoining. Business loss was incurred by a petrol
station situated on the roadside. The proprietor sued the government in
nuisance and. loss of profits and the action was successful. In I:ukubira
182	 .,
v. }atrnala City Councii,
	
the Council a lease contained a covenant not
to sublet. The tenant assigned the lease to a sub-tenant but kept control
of the premises by retaining the key to the prernises. It was held that the
assignment was a breach of condition although the assignor retained the
.603—
key to premises. In Nulla Au Bin Ismail v. R, l83 the Nairobi Municipality
(Building) Bye-Laws prohibited the unauthorised use of a building, that
is, allowing a building to be used otherwise than for the purpose for which
it was constructed. The ground floor of this -particular building was
erected as shops and stores and let as such to the tenant. Later, the
tenant used the stores as dwelling houses. He was notified by the building
owner to cease using the stores as living quarters. The tenent ignored
this notice. The owner was charged with allowing unauthorised user of the
building contrary to Nurticipal bye-laws. Although he was acquitted on a
different ground it was held that the change of user had been unlawful.
There are times when the liability of an occupier. of urban premises
to pay a sum of money to the local aluthority is based on the administrative
powers of the authority and not on the landlord and tenant relationship.
This occurred in the I•unicipal Council of Dar es Salaan v. Joao Pranco
Paes, 184 under the Upanga a.rea (Planning and Development) Ordinance, 185 the
main object of which was to establish a coDmittee to prepare and carry
into effect a scheme for the planning and development of the Upanga area
of Dar es Salaan. The Municipal Council of Dar es Salaam was required to
construct new roads. By section 40(2) the Council was empowered to
apportion the exoenses incurred by it among, inter alia, the frontagers.
Subsection 4 provided that the owner of any cremises charged may within a
limited time object to the propose.ls of the Council on limited grounds,
the relevant one of this appeal being ground (d) which provided as follows:
"that the provisional apportionxaent is incorrect
in some matter of fact to be specified in the
objection or (.here the provisional apportionment
is made with regard to other consideratiofls than
frontage), in respect of the degree of the benefit
to be derived by any persons, or the amount or
value of any work already done by the owner or
occupier of any premises."
Subsection 5 provided that the Council would consider all objections received
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by it under subsection 4 and after consulting all persons whom it considered
likely to be affected, would determine the same and "make such adjustments,
if any, in the plane, sections, estimates and provisional apportionments
or any of them as it may consider expedient". Apportionment was made
according to the frontage of the respective premises without regard to the
degree of benefit to be derived by any prexaise. The respondent objected
that his premises did not front or adjoin the new road and that his premises
would not derive any benefit from the new road. He did not appear at the
Council's Highways and Works Committee meeting which heard his objection
and dismissed it after considering it. He appealed to the High Court which
decided that the apportionment should have been based on benefit to be
derived from the new road and remitted the matter to the Council. The
Council appealed to the Court of Appeal for Eastern Africa, as it then was.
The appeal court hold that as the Council was acting in its administrative
capacity it did not have to take into account the degree of benefit to be
derived when making the provisional aportionment and that no objection
could be based on that ground. It further held that the Ordinance did not
empmrer the High Court to interfere with administrative decisions, of the
Council except in respect of those matters to which objection could be. made
under section 41(4). The appeal was allowed.
With respect, it is questionable whethei' the Court of .peal arrived
at the correct decision. The respondent was being derrivo3. of a financial
interest and he was a"person affected" within the meaning of subsection 5
and the question whether he ras a frontager or derived benefit from the new
road had to be properly determined, in accordarce with the rules of natural
justice. It is uggestcd that the correct vic;s are to be fcund. expressed
in C}'hnlal v. Yerioho 1Jran Disi,rict Council,' 86
 and Sinh v. iunicia1
1Council of irchi,	 to the efrect that where the riEht of the individual
is in issue the administrative body must act fairly and according to the
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rules of natural justice. As to whether the High Court had. power to
interfere with the administrative action of the Council. The Court of
Appeal for Eastern Africa has on more than one occasion said that the
court has inherent jurisdiction to do so since
"These rules are so fundamental that it can be
aasumed that Parliament meant to have them apply;
if it meant otherwise, it would. have said. so .
The Court will either add. these requirements when
there is no reference in the statute or it will
so interpret the written provisions of an Act
that notice arid an opportunity to be heard are
held as implied in Parliament's language."188
The findings of the Kenya Working Party on Rent Control suggest that
regardless of Legislation the shortage of urban housing would always lead
to exorbitant rents being demanded by unscrupulous landlords. However,
the fact that a law is likely to be violated or evaded cannot be a valid
ground for opoosing the establishment of that law. If this were the case
there would be no system of law at all since every rule of law is always
at the risk of being violated or evaded by non-conformists. Since most
laws in East Africa are codified, judges should not be expected to resort
to English precedents in order to do justice to tenants who are denied
security of tenure or charged wreasonable rents. It is suggested that
these matteis be covered by some legislative measure lest the judges
forget to resort to judicial precedent. It is proposed that in addition
to enacting the necessary law, all current rents chargeable should. be
registered with local authorities. A local authority Rent Committee should
be established for the purposes of examining all the registered rents and.
determining their reasonableness. The Committee should also be responsible
for fixing any future rent charges which must, in turn, be registered. It
is to be noted that this kind of system exists with variations in the
United Kingdom and there does not appear to be any reason why it cannot
apply to East Africa. 189 The proposed I1inistry of housing should undertake
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an intensive study and formulate a general policy and rules to govern the
relationship btvreen landlords and tenants and these rules should be enacted
in an Act by the law-making body of the country. An appeal from a local
Rent Committee should lie to a Rent Appeal Tribunal and therefrom to the
High Court on points of law. It has been contended in the current
Development Plans of East Africa that it is the costs of land and building
materials which are responsible for the high rents in the region. Equally
it can be argued that the escalation of prices of land. and building
materials are a direct result of the high rents expected from the construction
of houses. oreover, in view of the proposals made with regard to
improving the housing situation, it should be possible to legislate for
and control rent and security of tenure of leases without necesserily
affecting construction and building materials costs)90
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CHAPTER EIGHT: THE LAWYER' S "BRIEF" flT DRBAN PLANNING AND DEVELOPMENT
Section (a) : Resume
A number of topics were introd.uced and examined, in the previous chapters.
They ranged from urbanisation to the meaning, purpose and history of urban
planning; from the infrastructures and organs of the urban agglomerations to
the persons and professions involved in the planning process. The agencies,
mechanics, notions, objectives and practices of planning and development were
similarly noted. and discussed. There were discussions about politics,
economics, law, engineering, building, sociology, finance and administration.
The general reader may wonder about the relevancy of some of these topics to
urban plaimirig law. Perhaps, he may not be the only one for some traditioaal
planners are likely to regard the suggestion that lawyers have something
positive to contribute to planning with scepticism. Equally, there are
lawyers who are likely to reject several of the topics examined as pertaining
to law generally and to planning law in particular. We have already discovered
that in their treatment of the planning process, in writings, conferences and
inquiries, the legal profession and. the planning establishment tend to ignore
each other.1
 The history of planning has indicated. that generally speaking,
lawyers regard planning as an instrument of interference with their clients'
interests. Conversely, planners see law as an obstacle to effective planning.
In his "Planning Law's Contribution To The Problems of An Urban Society" -
a title that reflects the uneasy relationship between law and planning -
Professor NcAuslan has given four aspects of planning law which he thinks
have helped prevent the creation of towns and cities which accord more closely
with the British people's wishes. He has expressed. the opinion that the four
themes have contributed to urban problems rather than their solution:
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"Thesp are first, the great stress placed on property
as the focus of legal attention; second, the constant
increase in powers and. discretion conferred on officials
with few, if any relevant controls; third, the emphasis
placed on formal procedures in certain parts of the
decision-making process; and fourth, the complexity of
the law. In a very real sense, the first theme - that
of property - overshadows all the others"2
The attitude of the legal profession is thus shaped by the extent to which
planning law affects individual rights in property rather than the general
benefits to be derived by society. Indeed, NcAuslan concedes that British
planning law of the 1840s was regarded. as synonymous with interference with
property. The British land law reforms of the late nineteenth century and
the first decades of the twentieth were concerned mainly with 'freeing the
land. from the various fetters placed upon it by generations of conveyancers
acting on behalf of the landed interests and so make the land. freely
available in the market. Any legislation which appeared to reimpose fetters,
particularly of a public nature, however desirable from a social point of
view, conflicted with the ideal of a free market in land., and. was unwelcome
to these lawyers. Thus, from the beginning of town planning law, the lawyer
has been concerned to ensure that the rights of the owner of private
property were adequately provided for, and that he was put to minimum
inconvenience by the law and. has paid less attention to the rights of others
which could not be grounded in private property.
flowever, the existence of each of the topics we have examined and. its
practical utility are in the final analysis designed and intended to affect
the lives and well-being of a given community. No planner, regardless of
his professional attitude, can deny that his pians or schemes have this
precise effect. If it is conceded that planning affects the lives and. well-
being of a community, it must be equally conceded that in so far as those
lives and well-being are expressed. in terms of rights, interests, duties and
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powers, they are the direct concern of the legal profession. No lawyer
whether traditionalist or not can deny that his profession is directly
concerned with the rights, interests, duties and. powers of members of
society. In every case, it is the people who live in the community planned
for that experience the impact from an interplay and relationships between
the said topics and the resulting activities.. In ni1ysing the planning
process we are dealing with a subject that affects the rights, duties and
obligations of the people and uJ.timately with a subject that makes special
demands on our legal systems. To ignore these topics as being insufficiently
legal to command our attention as lawyers would be as short sighted and
naive as the attitude of some planners who show indifference to the law even
though their planning powers are directly derived from it. While gathering
information for this study, there were opportunities to interview a number
of executive officers who are currently involved in the planning and development
of East Africa. One such interview may illustrate this point. The interviewee
happened to be the Director of a professional school. He was asked to describe
the evolution of the policies which he is presently pursuing at his school.
Re stated that the Government decides what policy to follow and he and. his
colleagues simply implement it. On being pressed further, the officer revealed
that the principles and details of the policy were thought out and. formulated
in his office with the assistance of his staff. They prepared a policy—
document and submitted a copy to their minister who gave his approval. Later,
the President of the Republic was invited to the school and introduced the
policy in a public statement. The director himself wrote the Presidential
speech incorporating the policy. The President who did not have the time to
peruse the document before, came and read 'his' speech verbatim and thereafter
the school began to implement the policy. In the interview the director
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was asked whethr anyone wishing to know the aims and objectives of the
policy would be advised to study the views and. attitudes of the director
and his staff. He was emphatic in his rejection of such a proposal. He
believed that he and his colleagues were civil servants and. their job was to
implement Government policy and. not to initiate or question it. He was
further asked whether a lawyer analysing the evolution of Government policy
would be right in taking into account the fact that the policy had been
originated and. prepared by the director himself and. his staff. The director
thought that to do so would. be avoiding the law-making processes as prescribed
by the constitution, namely, the minister, the Government and. the President
and. resorting instead to politics of tendering advice. In other wards, the
constitution provides that the Government shall formulate the policy of the
country and one should confine his research into how the Government operates
regardless of whether the policy was formulated elsewhere. The director
was precise in his opinion. Any statement that implied that it was his views
which appeared. in the policy document and not those of the Government ministers
would have no basis in law.4
By way of analogy, the director was asked what would be his attitude if
in trying to understand the basis and rationality of the 'neighbour principle'
propounded by Lord Atkin in Donoghue v. Stevenson, 5 a lawyer directed his
mind, to the breakfast conversation the noble and learned. Lord had with his
daughters before writing his famous judgment. The story is told that
Lord Atkin asked his daughters 'whO they thought to be their neighbours in
law and. as a result of the answers they gave he proceeded to write his
judzient. The director who is a traditional lawyer with considerable
practical experience repisd that such direction would be misconceived and
the lawyer would. be indulging in gossip and non-legal arguments. He did not
seem to be impressed by the hypothesis that had. Lord Atkin bad no time to
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talk to his daughters the legal profession might have been deprived the
illustrations of the 'neighbour principle' as descr:ibed by Lord Atkin's
daughters. The argument must be that it was Lord Atkin who was the judge
and. whatever his daughters said was immaterial and should be ignored
completely. On the other hand, our view is that to understand how
Lord Atkin's mind worked it is important to appreciate external forces on
that mind including his daughters especially in this particular case where
their own views seem to have figured a great deal. 6
 The director's views
accord with the traditions of the Civil Service in Britain and the
countries of the Commonwealth which follow the British form of government
administration. In law, the role of the civil servant is to tender advice
to his political superiors and to implement approved policies. Anything
else they may do is pretentious and has no basis in law notwithstanding
that in reality ministers are sometimes servants of the Civil Service.7
The notion that to analyse the attitudes of the administrators responsible
for government policies is to go outside the purview of legal principles
is unrealistic since in the final analysis the rights, duties and powers
of citizens are as much affected by the decisions and actions of those
administrators as those of the relevant minister or organ constitutionally
responsible.8
In this concluding chapter an attempt is made to synthesize the
various views put forward on each topic with regard to the role of lawyers
in urban planning and development. There habeen endeavours to incorporate
proposals for reform in discussing the contents of each chapter. Any lack
of depth and practicability in some of these proposals may be explained in
terin8, partly of the nature of this study and partly on the fact that urban
planning law in the context of East Africa is a relatively novel idea.
The only redeeming feature in such cases may be the clarity of conviction
preceding every proposal; and, in so far as the proposals may form the
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basis of criticism and debate of the present planning law in East Africa
they will have achieved one of their objectives.
Of the three East African countries only Tanzania has effected the
policy of public ownership of land. and commercial buildings. In. both Kenya
and Uganda the existence of private ownership of land. in urban centres has
been associated with the problems of providing social services and orderly
planning and development. 9
 Yet, development in the two countries as in
Tanzania is carried out by the government through appropriate public
bodies. The multiplicity of land. tenures in the two countries complicates
administration and slows down planning and development. There does not
seem to be any ideological reason why both Kenja and. Uganda should. not
follow the example of Tanzania in declaring all land. to be in public
ownership. Professor James has stated that the philosophical foundation
of the Tanzanian land. policy is partly rooted in traditional African beliefs
and attitudes and partly based on the notion that security of tenure must
depend on the continued use of land) 0
 Thefirst part of James's contention
may be criticised and rejected on the ground that the policy is a consequence
of Tanzanian Government's decision to pursue a national socialist policy
in planning and. development rather than a desire to revive the so-called
traditional Afi'ican attitude to land ownership. It has been argued that
there was not one but several African attitudes to land, depending on the
structure of the community and the region it belonged.. 11 The Tanzanian
policy is related to the socialist ideas as expressed in documents like the
Arusha Declaration, Self-Reliance and the Ujamaa Villages principle.
Admittedly, in advocating for the policy of public ownership the Tanzanian
Government found. it poli±icslly expedient to explain it in terms of
traditional African attitudes to land. The exercise was intended to
legitimise rather than rationalise the policy. The Tanzanian leaders, and
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especially the President, have been shown as dedicated to what has been
described as African Socialism.12
In opting for public ownership of land the control necessary would
be limited to the use of land. Greater economic development may be
achieved by land. use regulations, assuming that the other agencies of
planning and development exist and are usefully employed. On the other
hand, if private ownership of land is permitted, a government desiring
greater and controlled economic productivity is likely to meet with
problems. In order to achieve its goals it may be forced to issue land.
regulations restricting sale and use of land as well as imposing taxation
on such sale and. use. In developing countries like Kenya and Uganda, the
regulations are likely to discourage private investors who come mainly
from foreign countries. 13 With the exception of mailo land owners in
Buganda and recently the African proprietors who have replaced white
settlers in Kenya, private ownership of land has not had the same sanctity
as is to be found in countries whose legal systems permit and entrench it.
The majority of the population particularly in rural areas to which -the
urban boundaries are being pushed, continue to regard land. as unsaleable
and to be used only for shelter, the growing of food crops and the grazing
14	 .
of cattle.	 Consequently, it is submitted that the declaration of public
ownership of land is likely to be more acceptable to the people as a whole
than if private ownership was fully entrenched in the traditional attitudes
of those people. The removal of land from private ownership to public
ownership is necessary to give the biggest developer in East Africa, namely,
the government and its agencies, the basic commodity in development.15
Whether public ownership is accepted as a principle or not it is contended
that the first brief of East African lawyers mis t be the reform and.
rationalisation of the existing land. law.
It has been observed that East Africa lacks the administrative
machinery capable of forniulating, co-ordinating and directing the policies
of planning and development.15 Both the existing machinery and the planners
have not shown much imagination in producing plans for the region designed
to suit local conditions and. circumstances. The large number of public
bodies which are directly or indirectly concerned with planning and housing
inevitably leads to lack of co-ordination and rivalry among them.' 7
 There
is an urgent need to rationalise the administration and infrastructures of
planning and development. It is suggested that in this field too there
should be greater use of the legal profession than has hitherto been the
case. Planners and administrators must cease relying on their natural
intuition to renovate and. apply planning codes from other countries. There
has been a tendency in the past for 'isy' administrators to copy the
drafting codes and. phraseology of the United Kingdom and other developed
countries without appreciating the relevancy of these to local conditions
and. circumstances. 18
 Quite often the system simply reinforces the power
of those with wealth and the sophistication to use it without assisting the
needy and. the ignorant. A Tanzanian code intended to control the prices
of certain conmiod.ities throughout the Republic stated that notice may be
communicated to the public "or person or persons by whom it is intended to
be obeyed by notice in the Gazette, by newspap ers, in the area where such
persons reside, by public notice in the area, or by letter addressed to
any concerned individual. Production in court of the Gazettnotice, the
newspaper,advertisement, or other notice, shall be prima fade evidence
without further proof of the contents of the notice, and of its being
communicated to the said. person or persons, until the contrary is showt."19
Yet, recent research studies have shown that the ovexiihelming population
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have no access to these methods of communication. Of those who did, almost
all of them were influential members of their respective communities. In
a rural sample in Uganda involving 99 influential members of the location
and. 317 others only 63 per cent of the former read any newspaper at least
once a week. The percentage of the latter group was only 37 per cent
There is therefore a great need. to localise these laws and to simplify the
procedural rules. For instance, with respect to the Tanzanian rule of
communicating commodity prices it would have been more realistic to
provide simply that the chief of the area shall have the responsibility of
communicating such information to the person or persons concerned by means
of written notices in the Kiswahili language. 2° Legal education and the
legal profession have been particularly useful in producing experts who
have special knowledge and techniques of &rafting legislation, rules aM
regulations establishing public organs as well. as defining and limiting
their functions, duties, powers and. relationships with one another and.
members of the general public. The importance of bringing the clear
statement of the law to the people needs to be emphasised especially when
it is realised that at times many of them are likely to be misled deliberately
or otherwise by officials whether elected or appointed. This phenomenon
may be illustrated by the case of Re public v. Kasella Bantu. 21 Kasella Bantu,
a member of the National Assembly, addressed a public meeting at which he
stated that he would be introducing a bill in Parliament to empower people
to execute cattle thieves summarily. Subsequent to this statement eleven
persons were tried. and convicted of murder of a suspected cattle thief.
Kasella Bantu was accused of incitement to murder. At his trial a witness
who attended the meeting gave evidence that:
"I would not entertain any doubt that what the accused
No.1 (Kasella Bantu) said was law. In an area of the
country we do not follow the law in the books. We just
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do what we are told. Whatever the leaders say, we
take to be the law."22
Kasella Bantu was acquitted of the charge but the eleven convicted persons
were sentenced to death.
The Secretary of the Chilean Ministry of Justice in the Allende
Government once pointed out the contradiction between Chile's legal system
and. the new social reality being fostered by the socialist government of
the late President Allende and discussed the paradox and. problems of a
government committed to improving the life of the working class while
operating within legal channels designed by the bourgeoisie to maintain
itself in power. 23 The same could be said. of the East African countries.
The region's governments haveletitbe known that they are committed to a
national policy of economic development primarily for raising the living
standards of the masses of the population and yet the law has remained
essentially that designed for the protection of the privileged urban
communities whether these be the colonial minorities or the post—independence
African elite. If law is the vehicle of development and social change it
is imperative that the legal profession in East Africa be called upon to
ensure that the vehicle is so structured and maintained for the purposes
of development and social change as envisaged in government policies.
Sawyerr has argued that in its social setting the law must do three things
at the same time.
"In the first place it must reflect the values of the
society it serves - it must be firmly planted in the
soil if it is not to be largely irrelevant to the
lives of the people and. thus ignored .... However,
the law cannot content itself merely with accommodating
social changes after they have occurred. It must take
account of the fact of change. A second function of
law in society, therefore, must be to help in the
creation of conditions, so far as this is possible, in
which desirable social developments can the more
readily take place .... our attention has thus far
been concentrated on the more or less passive functions
of the law in reflecting or creating conditions for
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social evolution. But in a period of such fundamental
changes and accelerated development perhaps the law
must. assume a more positive role in some spheres, must
seek to influence the direction of development
In this guise the machinery of the law is used. to
effect socially desirable policy objectives." 24
The opinions expressed by both the Secretary and. Sawyerr go further than
the usual attitude of lawyers that the function of the legal profession is
to discover the law as it is and apply it to a given fact - situation and.
that it is not the function of the lawyer to anticipate the results implied
by a social policy. It is said that the latter role falls on the abilities
of politicians and economists. But once law is regarded as an instrument
of change and. further as intended to promote and direct certain aspects of
that change it is inevitable that those responsible for moulding the rules
of law must consider and collate the principles and. particulars of that
change whether it be political, economic or social. It is therefore
argued that as part of the lawyer's brief in planning and development,
there should be an effort not only to relate the rules of law to the
prevailing social and economic policies of change but also to do it in
such a way that the law steers and directs those policies to the desired
change. In this regard it is apt to re—ecbo the words of the fonner Dean
of the Faculty of Law at Dar es Salaain University when he said,
"Much has been written about the revolution which is -
or is about to be - taking place in the legal systems
of African states. It is an appreciation of the
proportions of that revolution, and. of the demands and
opportunities which must accompany it, that has led the
Faculty of Law of the University of East Africa,
Dar es Salaain, to insist from its inception that its
students - the future leaders of the benches, bars and
governments of East Africa - should. be exposed. to
every relevant viewpoint, a.11 probable alternatives,
any appropriate solution. They should be encouraged
to assess critically rather than accept automatically
every rule and. institution, which have come into the
present legal systems either from the traditions of
the local past or from the bands of the expatriate
administrators .... But the real revolution in Africa
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today is far greater than this: it is a social
revdlution, reaching down into the very basis of
society. Education, health, industry, commerce:
these are the new factors, and it is the revolution
through which they are going that is creating the
demand for revolution in law."25
Among the graduates of the Faculty there have been lawyers who have been
absorbed into the system of public administration in East Africa. One of
26
these has expressed his views on law reform in the Uganda Law Focus.
He observes that almost every field of law in Uganda, apart from some
aspects of the criminal law, is based on the Common Law or statutory law
of England as it was in 1902. The Common Law was developed by the English
courts to meet the peculiar circumstances of England. In the course of
time, statutes have been passed to replace the case law. As a result, the
law in England. has since advanced to meet the needs of the English people
whereas in Uganda we still regulate the affairs of our people on principles
devised half a century ago for England. In promoting Law Reform we have
to be careful not to borrow wholesale the recent legislation in Englsnd.
It must be accepted that the people in Uganda have a well-developed
civilisation and this in many respects differs from that of England. The
only way to avoid the temptation of re-adopting modem English law is to
carry out a comprehensive research programme to identify and re-state the
customary law of Ugand.a. 27 He further revealed that the Centre was
currently undertaking research into Hire Purchase, Land Tenure and.
Compensation and. Restitution under the existing law. The writer is the
Director of the Law Development Centre and as may be imagined his influence
in the field. of legal reform 01' the country is quite considerable. His
attitude appears to confirm the statement of the Dean of the Faculty of
Law at Dar es Salaain as to what their teaching methods were designed. to
achieve. Unfortunately, the director further notes that almost all the
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the research projects undertaken at the ôentre are under the control or
direction of expatriate staff, Of late, the director has been making
trips abroad to recruit staff for research purposes and most of these
seem to come from the United States of America. In view of what has been
said about the work and. methods of expatriate scholars and advisers it is
perhaps unfortunate that the Dean and the staff at Dar es Salaam di.d not
emphasize the caution of relying too heavily on expatriates to do the
research of East Africa. The handbook of the centre shows that there is
a significant number of local lawyers employed at the centre who could
undertake the bulk of this research. One of the neo—colonialist dangers
facing African bureaucrats today is the notion that graduates of the
Western Universities are better equipped and qualified to do research into
our domestic laws than our own countrymen and. women who may have studied
at the same Universities and who may in many respects be better qualified
to understand and collate information obtained from their own r ople whose
languages they may understand. The neo—colonial attitude coupled with the
fact that often the expatriate researcher is supported by funds from the
country of origin has tended to distort our research priorities.28
Hitherto planners have insisted on keeping high standards of urban
development. The policy has tended to drive many develcers in the lower—
income groups to the pen—urban areas where they have engaged in unplanned
and uncontrolled development. It is not often realised that the latter
kind of development has social and economic effects on the former since
the slum dwellers and the health hazards of the shanty towns are so close
as to intermingle with the urban life of the highly planned and developed
areas. Moreover, sooner or later, the city has to be extended to accommodate
the growing population in which event the city planner is faced with the
removal of slum dwellings and the clearance of shanty towns which he
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originally helped to create. The exercises will inevitably involve the
expenditure of prt of the money which may have been earmarked for some
other development. Sociologists have observed that there is no simple
solution to the problems of slum dwellings. Southall han, for instance,
noted that the slum dwellers of Kampala
"feel under stress because of their mistrust and
fear of government which they see in the form of
police spies, tax collectors and urban planners
intent on destroying their houses and. driving them
out."29
Urban authorities need to show greater interest in the needs and. problems
of these areas. They must show froxa an eerly stage that they are concerned
about the plight of the people who live in them for
"The idea of mutual social responsibility presupposes
a relationship between society, its members and the
state. It suggests that the state is a means by
which people collectively impose on individual members
behaviour that is more socially constructive than that
which each could impose on himself."30
The shanty town dwellers cannot feel that they have any mutual social
responsibility when they are left to fend for themselves and when the only
time they come face to face with their government is when. the Iatters
agents come to collect taies, detect crime an	 xolit their	 see.
Lawyers must be given a role to play in these areas. This role is seen as
two-fold. Firstly, it is suggested that lawyers should be employed, to
investigate the problems of ownership, use and control of land in slum and
shanty areas and. also to discover the legal needs and. problems of the
inhabitants. Only in this way will the planning authorities have sufficient
information to examine future planning prospects of these areas and to
include them in the urban plans and schemes. Once they know that the
authorities care about their needs and problems they are likely to co-operate
with those responsible for finding solutions. They may cease evading the
payment of tax or its collection if they know that it will be used for their
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benefit and for providing them with better amenities and housing. A
recent proposal to investigate certain land problems in Nairobi squatter
areas showed that the initiators had acquired the 'full time' services of
a law student to be employed on the project. Re would be under the guidance
of the Town Clerk and would be hired on vacationa]. terms. It is highly
doubtful whether such services would have been adequate. Nairobi is one
of the richest urban authorities in Black Africa and it is surprising that
it was unable to afford the services of a fully qualified lawyer on
permanent terms or, at any rate, for the duration of the investigation.31
Secondly, it is envisaged that lawyers could be engaged to give free and
subsidised. legal aid to the poor dwellers in these areas. In 1959, an
International Congress of Jurists held in New Delhi resolved, inter alia,
that:
"Equal access to law for the rich and poor alike is
essential to the maintenance of the Rule of Law. It
is therefore essential to provide adequate legal
advice and representation to all those threatened as
to their life, liberty, property or reputation who
are not able to pay for it .... The primary
obligation rests on the legal profession to ensure
that adequate legal advice and representation are
provided. An obligation also rests upon the state
and the community to assist the legal profession in
carrying out this responsibility." )2
Most countries which have established legal Aid schemes have done so under
one or the other of three ways, namely, direct government sponsorship, Law
societies and clinical Legal. Service by Law Schools and Faculties of Law.33
Writing about 'Law and Poverty', Iya has observed,
"Since the law of supply and demand continues to be
the base of our economic system, it is not surprising
that the price for legal services which are rendered
by a small nunber of lawyers . is too high for most
people to afford. Justice is therefcre a preserve of
those who are rich and knowledgeable enough to get it.
Often the poor man is not aware that he needs a lawyer
or that a lawyer can help him. Re has a home-made
store of superstitions and legal half-truths, usually
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weighted against his own interests. They
discourage him from seeking a lawyer's assistance
unti'l someone else - the landlord, the police, etc.
has invoked the law against him.
Sometimes, it may be as fundamental a thing
as a man's inability to speak, read or understand
English that keeps him in total ignorance of his
legal rights and remedies."34
At this point in time it may be impossible for the East African governments
to provide free legal services for all the poor. However, it must be
acknowledged that the urban poor are in a worse position than their rural
counterparts as far as their legal needs are concerned. It is in the
urban areas that most planning schemes, rules and regulations apply. It
is there that some of the most unscrupulous members of society establish
offices and hideouts to exploit the urban poor. 35 It is suggested that the
Governments in collaboration with the Law Societies should set up a fund
to provide limited services for the urban poor by way of legal education,
advice and. representation. The urban residents should be given instructions
about their rights and duties in respect of plans and schemes. Part of
this service should include the translation of some of the more important
planning rules and regulations from English to the dominant vernaculars of
the relevant areas. 6
 There should. be established legal clinics to advise
the urban dwellers on their land rights and interests. In view of the
shortages of lawyers and the unlikelihood that those in practice will
willingly give free services, the clinics should be run by third year
university students and post—graduate law students at professional schools
and under the general guidance of their teachers. In cases where these
feel that the person advised would be better served through legal proceedings
he should be recommended to the Law society to be assisted under the present
Legal Aid Scheme as administered by the Law society.37
So far the discussion has centred on the role of the lawyer in
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re-examining and simplifying property and. planning law for the benef1.t
and protection .of the individual owner, developer or occupier. The role
as described embraces both substantive and. procedure law. The lawyer can
and should assist the planning authorities and bureaucracies. In carrying
on their various duties and fulfilling their functions these bodies
frequently encounter problems of interpretation or of justifying a
particular action according to the law. In solving these problems the
bodies create administrative norms which, although have no authority as
rules of law, do affect the rights and interests of those who occupy the
land. Occasionally, such norms are taken into account and judicially
noticed by the ordinary courts of law. These interpretations and norms may
vary from one organ to another and from one officer to another even though
on important issues advice is sought from the Attorney-General's chambers.38
Ideally, each of these bodies should have a direct access to some lawyer or
lawyers whose field. of specialisation coincides with the department's work.
There is need. to establish a legal office to be staffed by two or more
lawyers with the sole responsibility of advising and representing planning
and local authorities on planning and. development matters. Presently, each
of the capitals in East Africa employs a full time advocate to do its work.
But this ranges from drafting, prosecution to dealing with every leg.
woi of the Council and. its officials. There are few opportunities for
such advocates to specialise in planning law. 39 Iost of the state's
advocates are engaged in criminal prosecutions; but considering that the
overwhelming number of criminal cases are prosecuted by the police and
private prosecutors, the state ought to release some of its lawyers to
concentrate on the very important work of urban planning and. development.
The establishment of a legal staff to deal with planning matters will avoid
some of the obvious errors that occur and give more protection to citizens
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whose rights are often overridden by bureaucratic decisions contrary to
the rules of law and without means of access to any legal remedy. 4° It
is recommended that as this office becomes more experienced in planning
law it will be able to attract law graduates who are interested in urban
planning. As more and more pupils graduate from this office the government
and local authorities as well as all the bodies whose membership ought to
include lawyers will avail themselves of their services.41
It has been argued that since the state of d.evelopment in East Africa
is such that the region will continue to rely on foreign investment, the
nature of the law governing investment should be examined, with a view to
reforming it. Consequently, in the critical reappraisal of aid. programmes,
private investments and the place of expatriate experts and. advisers use
should be made of the legal profession. 42 It is equally important that the
bodies which negotiate for legal aid and foreign capital for investment
should contain at least one lawyer in their membership. This may 'be
illustreted by the attempt of thc Uganda National Insurance Corporation
to obtain funds from a Canadian financial consortium. The Corporation was
approached. by a Ugandan firm of financial brokers with the information that
it had clients who were willing to invest a large sum in the Corporation
at generous terms. Without investigation of the latter's credibility and.
conditions of lending, the Corporation sent three of it senior officials
to negotiate for the loan. These were joined in London by one of the
Corporation' a directors who was a lawyer. In London the four officials
were met by the brokers who introduced them to another financier, apparently
acting on behalf of the Canadian consortium The lawyer demanded. to see
the credentials of the financier who after some hesitation revealed that
he too was a broker between the consortium and borrowers. The terms of the
brokers were that the Corporation, as the borrower would. have to pay their
fee before the agreement was signed. According to the sum stipulated this
would have amounted to about 37,500 U.S. dollars. The other Corporation
officials were prepared to agree to this demand because the rest of the
terms of the loan appeared to be most favourable to the Corporation.
However, the advice of the lawyer, namely, that the Corporation could not
commit itself to the payment before the agreement was signed prevailed
over the three officials. The brokers did not seem to appreciate the legal
point but in the end they reluctantly agreed to introduce the Corporation
to the representative of the consortium whose office was in Paris.
After further negotiations with the representative in Paris a
preliminary agreement was signed. It transpired that in fact the consortium
bad. not engaged the brokers. They had. introduced themselves, stating that
they had a borrower interested in a loan from the Consortium, and. that any
arrangements between the brokers and. the borrower had. no interest for the
consortium. This being the case, the lawyer advised, his colleagues that
no brokerage money would be paid until the sum borrowed had been received
into the Corporation's bank in Kampala. The brokers were very annoyed
about these developments but as no agreement had been concluded they could
do nothing about it. It was later revealed that the consortium's representative
bad had no actual authority to commit his principals to the terms of the
loan. The consortium therefore withdrew its offer of a loan. Meam.'hile
the brokers had quarrelled among themselves and. one of them, the London
financier had gone into hiding apparently under suspicion of fraud. It also
was revealed that the impressive office in which the meeting between the
parties had taken place had been hired for the day of the meeting even though
the financier gave the impression that he owned it and. the secretaries in
it were his employees. The arbortive negotiations lost the Corporation a
sum of money in the region of £2,000. The loan had been required to build
urban houses. Had the negotiating team not included a lawyer it is likely
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that the brokerage fee would have been paid thus bringing the total losses
of the Corporation to nearly £15,000 - a sum that could be used to build
3 standard houses or 7"substandard'houses or 100 Traditional African
houses.43
Section (b) : Lawyers in Inquiries and Tribunals
The basic function of Government is administration of the policy of
the state and the formulation of desirable and effective laws, rules and
regulations which are designed to ensure the operation and success of the
policy. For these purposes, governments are empowered to make rules and
regulations, to hold inquiries and take decisions; to inspect the working
of the policies, to grant and refuse licences and permits for certain
activities implied by the policy and to enforce standards of operations
imposed by planning schemes both national and. local. It is to be appreciated
that not all these powers can be described as administrative. ?any of them
are legislative while others are judicial or quasi-judicial. The case of
licensing may be taken as an example. An Act may require a minister to
make licensing regulations and to appoint licensing officers. The appointing
of licensing officers may be purely an administrative act but the making of
the regulations is legislative. A licensing officer appointed under the
Act may be required to make an inquiry before granting a licence to one of
several applicants. In the holding of the inquiry, the officer may be
under a duty to hear evidence, listen to all applicants and to observe the
rules of natural justice before coming to a decision. While his final
decision is bound to be administrative, the conduct of the inquiry will
be judicia].. 44 Nodern states endeavour to subject both the law-maker and
the administrator to law. If this were not done the gap between the norm
and practice or between what ought to be done and what is actually done
would widen. Ideally, the norm ought to reflect the sentiments and practices
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of the majority subjects for which it is intended. It is only when there
is considerable consensus of opinion on the need. for a given norm and when
there exists habits and behaviour which support that norm that the law
acquires political legitimacy and, is capable of being enforced easily.45
It sometimes happens that a given behaviour has failed to conform to
the established law or that certain behaviour exists which requires the
enactment of new law to contain it. It is here that we may discuss Inquiries
and Tribunals and the part lawyers should play in them especially in the
field of planning and development. Generally speaking, Tribunals replace
the ordinary courts which normally determine deviance from the given norm
while inquiries precede an executive or legislative act.46
The purpose of holding inquiries is twofold. In the first place,
inquiries reveal the necessary information upon which the government or
other public authority may later base its decision, act or legislation.
In the second place, the holding of inquiry is designed to protect the
interests of individuals most directly affected by a government proposal.
It is therefore important that persons who are given the task of holding
an inquiry be given power and the means of obtaining information required
and, a reasonable balance between the conflicting interests concerned be
struck. Abraham Kiapi has stated that:
"Primarily, inquiry is a device used. for giving
a fair hearing to objectors before the final
decision is made on some important matter. It is
used for assuaging the feelings of the citizen
and giving his objections the fairest possible
consideration. But inquiries are also a very
necessary instrument of the administrative process
by aiding the decision maker to collect as much
information as possible before reaching a decision."
A].1 the three East African countries have what are known as Public Inquiries
Acts. In Uganda, for instance, the Act provides for the setting up of a
Commission of Inquiry to investigate into the conduct of a public officer
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or into any other matter on which in the opinion of the Government it
would be in th public interest to have such an inquiry.	 Commissions
sit in public unless, for some good reason, they direct otherwise. The
proceedings are similar to those followed in a criminal case Trial.49
Persons whose conduct may be called in question are allowed to be legally
represented and witnesses can be compelled to appear and produce relevant
documents. 50
 Persons who are directly affected by the inquiry must be
given notice and opportunity to refut e anything alleged against them. The
commission examines the evidence, weighs the arguments and. deliberates
before making a report to the appropriate authority. 51 The report is
usually published but normally there is no obligation on the part of the
receiving authority to publish it. 52 In all the three countries every
person who desires to establish or erect any factory for the manufacture
of explosives is required to make an application in writing to the official
responsible for licensing explosives. 53
 The authority may refuse the
application or direct that an inquiry be held as to the expediency of
granting the application. If an inquiry is to be held the authority must
cause a notice to be published in the Official Gazette and once a week for
three consecutive weeks in one or more newspapers circulating in the area
in which it is proposed to erect or establish the factory. The notice must
state that an application has been made for the grant of a licence to erect
a factory for the manufacture of explosives, describing as far as possible
the proposed site of the factory. The notice further states that a
commission will sit to hear any objections to the grant of such a licence,
and. the date, time, and place on or at which that commission will sit to
hear the application. The local authority having jurisdiction in the area
in which, or within one mile of which, the site is to be situated may lodge
an objection in writing to the grant of any such licence with the chairman
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of the commission not later than seven days prior to the sitting of the
commission. A right of objection is also granted. to any person residing
or carrying on business within a mile of the proposed site or any person
who can show a substantial interest in opposing the grant of the licence.54
Besides commissions of inquiry set up under ths genera]. statute,
other official inquiries whether departmental or institutional can be held..55
In England. public inquiries were deemed to be of such importance that The
Franks Committee was appointed to study the subject and make recoxniaendations.56
Among the Committee's recommendations were the following:
"(a) that the individual should. know in good time
before the inquiry the case he would have to
meet;
(b) that any relevant lines of policy laid down by
the ministry should be disclosed at the inquiry;
(c) that the inspectors who conduct inquiries should
be under the control of the Lord Chancellor and
not under the I•inister directly concerned with
the subject matter of their work;
(a) that the inspectors' report should be published
together with the letter of the 1iinister
announcing the final decision;
(e) that the decision letter should contain full
reasons for the decision, including reasons to
explain why the Minister had not accepted
recommendations of the inspectors;
(f) that it should be possible to challenge a decision
made after a public inquiry in the High Court on
the grounds of jurisdiction and procedure."57
Most of the Committee's recommendations were accepted by the Government
and. brought into force by legislation and administrative action. 58 It has
been suggested that several of the planning and development decisions which
take place in East Africa should be preceded. by public inquiries and
barazae. 59 There is no reason why the Franks Committee's recommendations
Bhould. not be suitable for the conditions and circumstances that prevail
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in East Africa. Their adoption would promote public participation in the
planning process and protect the rights and interests of persons affected
by a much more rigorous procedure and. disclosure of information. In
addition, it is suggested that it should be a principle of these inquiries
that they are either presided over by a legally qualified chainnan or the
body holding them should contain at least one lawyer as a member. One of
the uses of public inquiries may be said to be political. flien a
government policy has gone wrong or an event of catastrophic magnitude has
occurred, the holding of a public inquiry into the circumstances leading
to the failure of the policy or the occurrence of the event relieves the
pressure that may be exerted on the government, at any rate, while the
inquiry is pending or procee&Lng.G0
There are certain matters which, because of their nature and content,
parliament or whoever is sovereign in the state, considers unsuitable for
the ordinary courts of the land and which, it has decreed, shall be best
dealt with by persons or bodies other than the ordinary jud&es or courts.
Judicial and quasi-judicial decisions on these matters are currently being
made by 1Iinisters, public officers and what are-by far, the most important
organs - special tribunals. This field of adjudication is sometimes
61
referred to as adminstrative jurisdiction or justice. 	 A number of
reasons have been given to justify administrative jurisdiction. It is
said that the type of case which comes before special tribunals is different
from that normally heard before an ordinary court. Tribunals are concerned
with administrative policy as much as judicial decisions. They have to
reconcile the rights of the individual with the implementation of
government policy while ordinary judges are usually insulated from thig
concept in many cases. The number ol' cases to be decided would grossly
overburden the ordinary courts ,62 The procedure to be followed by tribunals
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is more appropriate to the type of dispute. Technical and professional
knowledge may e absolutely necessary before the tribunal reaches a
decision and it is easier if its members possess such knowledge. The
doctrine of 'Stare Decisis' observed by the ordinary courts would sultify
flexibility and feasibility of administrative policy. 63 Tribunals reach
decisions more quickly and are cheaper. 6
 It has also been suggested that
because judges are more concerned with the technicalities of the law, they
would be unconcerned about government policies and this might lead to
obstructing public service functions if they were allowed to determine this
type of dispute.6
There are so many bodies with judicial and quasi-judicial powers
that it is not appropriate for our purposes to enumerate them one by one
or indeed, to describe them in any greater detail. Characteristically,
they differ in composition, functions and powers. A general classification
has been attempted by Harvey and Bather. 65 They categorise them into three
groups as follows:
(a) Those which deal with disputes in which the government or a public
authority is directly involved.
(b) Those which deal with disputes between one individual and another
but the dispute and decision are based directly on some public
policy.
(C) The third group consists of those disputes which the learned authors
call Domestic Tribunals.66
By way of illustration, the first category would include a public officer
claiming that his dismissal from the public service was politically
motivated. 6 The second would include a trade union claiming that the
employer was paying less than the statutory minimum wage, and the third
would include the enforcement of professional discipline of a member of any
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given profession by a disciplinary committee of the profession. The
distinction between the second and third categories is more apparent than
real because often the mariner in which professions shall conduct themselves
and the rules under which members are to be governed are matters that
concern public policy. 68 Among the well known tribunals may be mentioned
the Industrial courts, land tribunals, rent tribunals and the disciplinary
committees of advocates, doctors and surveyors. These are established by
specific Acts of Parliament, but there may be others set up to determine
contemporary disputes or issues on an ad hoc basis.6
An understanding of the nature and value of a tribunal would
necessitate the analysis of its composition; whether or not its members are
government officials or independent persons and. whether they are conversant
with or have special qualification in the subject matter of the inquiry;
and who is responsible for their appointment, and. removal from office; who
determines the powers and. jurisdiction of the tribunal; the procedure to
be followed; and whether an appeal is allowed from its decision either on
70law, fact or both or on the merits. 	 The Franks Committee made certain
recommendations on tribunals for England. These included the requirement
that the chairman of a tribunal should be legally bound. to give reasons
for the tribunal's decision and. that appeals on points of law should. be
allowed. 7' In England there is a Council on Tribunals whose function is
to keep the constitution and working of many tribunals under review. 72
 In
the context of East Africa, it is proposed that laryers should be engaged
on work of tribunals. There is no doubt that in their functions of
adjudication a number of the tribunals do influence how plans and schemes
as well as specific projects shall be initiated and implemented. In
determining disputes and analysing information it is important that those
responsible for inquiries and tribunals should be familiar with the concepts,
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objectives and techniques of planning and development.
In concThding his article, IcAuslan drives the point home by saying
that the law and. the lawyers have a good deal to answer for in respect of
the present malaise of town planning. He sees the stress on property as
pervading the whole planning process and distorting the vision of both
lawyers and planners. Both are insufficiently, concerned with people as
people, looking on them too much as property-owners, or units to be planned
for and as a result,
"Attention has thus been diverted from fundamental
issues of public participation, of creating
opportunities for more meaningful public debate on
alternative policy choices, and of the values and
ideologies of and. controls over planners .... Law
is seen too often now .... as an irrelevancy, an
obstruction to community planning, community action
and public participation. Nor is it regarded with
very much more favour by the planning establishment,
which either ignores its role, or criticises it for
strifling creativity. "73
It has been said that the legal system is fundamentally a normative
instance of history. It defines goals, decides what roads society must
travel, and dictates the norms of social action. The legal system, therefore,
has within its essence, a profound. political content.; it is rkot a fLour
which blossoms in the desert. Law always expresses a vision of society.
It also expresses the grounds behind this vision and the interests served
by conceiving the society in that particular form. 74
 Justice Holmes once
observed that
"In-as-much as the real justification of a rule of
law, if there be one, is that it helps to bring about
a social end. which we desire, it is no less necessary
that those who make and. develop the law should have
these ends articulately in their minds."75
It has also been said that the creative synthesis of law with sociology,
and, of law with economics, is producing a wider range of options for
pusuading, inducing and. delegating. In most developing countries this
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range of alternative options has not yet been developed.76
The centiai theme of this study has been that lawyers cannot be
neutral about planning and development. The legal profession must place
itself in a climate in which it will make positive contribution to urban
planning and development. In most developed countries the role of law and.
of lawyers is determined largely by the socialculture and ideology of the
nation which have long histories behind them. 77 In most developing countries
SOcial cultures and. ideologies are in the formative stage and the law
cannot afford to step aside until these have matured. It must be directed
to their growth, consistency and nurture. In the political, economic and
social changes taking place in East Africa, there is little doubt that
problems of urbanisation, urban land, planning and development will
increasingly bring pressure to bear on the communities and governments
concerned. The solution to these problems will involve the statistical
data and other information collected, analysed and supplied by all the
disciplines which engage in the study of man and. his environment. The
collection and analysis of the data and information will necessarily call
for improved methods of empirical research services which are of valuable
assistance in the training of personnel for planning and administering
urban development. Inevitably, lawyers will be invited to participate in
finding those solutions. The lawyers will need to discuss the relevant
problems in the context of the national plans and laws. They will need. to
communicate with other disciplines engaged in planning and development.
It is only then that the legal profession will.appreciate planning, not as
intended to interfere with private rights of their clients but as an
aspect of an ordered community, and only then will law cease to be regarded
as an obstacle to and become accepted fully as an instrument of planning
and development. It is this attitude which will educate the general public,
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including the people currently responsible for planning, to appreciate
that lawyers can and should play a much greater role in planning and
development than merely providing the legal techniques of drafting,
interpreting and arguing points of law with little care of what precedes
or follows the results.
Law has been described as capable of reflecting different modes in
society. It can be an isolated and abstract phenomenon. It can be static
and anachronistic. It can be used as an instrument of terror and
oppression. On the other hand, it can be an instrument of policy and
social change, quite adaptable to new political, social and. economic
dimensions. It can be a stabiliser of society. '78 As to which of these
modes is to prevail in East Africa is the concern and. responsibility of the
entire community, but more specifically for the law-makers, the judges ani
the legal profession. Society is at liberty to choose whatever law it
wishes to be governed by, but ultimately, the growth and the stature of that
society will be determined and controlled by the manner in which that law
is used. The late President of the United States of America, J.F. Kennedy,
is said to have imbued his untrymen with the spirit that,
"Do not ask what your country can do for you.
•	 Think about what you can do for your country."79
In its various functions and responsibilities the legal profession in
East Africa should be imbued with the same spirit. A law which conflicts
with the convictions of the community and which fails to take into account
and promote the needs of that community is a dead law and may be destined
always to repose on the bookshelves of lawyers and academics. Iapcleon,
reckoned one of the greatest war commanders of all time, wrote from
St. Helena where he was exiled, and said,
"My true glory is not to have won many battles
my defeat at Waterloo will erase the mezory of so
many victories but what nothing will destroy, what
will live forever is my civil code."
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Unfortunately, the legal 'Waterloos' in urbsn planning and development are
not easily erased. They are to be found in the urban concrete 'jungles',
in the slums, and shanty towns. They are evident in the human miseries
that result fruzn hunger, ignorance and disease. The new brief of the
lawyer in urban planning and development must be such as will eradicate or,
at least, minimise these miseries. It must be a brief whose instructions
embrace the whole society planned for rather than the mere interests of the
client able to pay for legal services.
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EAST AFRICA: ITS PEOPLES AND RESOURCES
meaning of the word. In this paper therefore urban areas are defined as the towns
with total populations of over 2,000 inhabitants. This definition has the advantages
of being reasonably realistic by international standards and of facilitating com-
parisons with the 1943 census. Thirty-four towns %%ere found to have total
populations of over 2,000; their aggregate population amounted to 670,945 or 7.8
per cent of the total population of Ken ya. Some two-thirds of this total consisted
of the population of Nairobi (266,794) and Mombasa (179,575).
The relative smallness of the urban populations of all three East African
countries constitutes an important feature of their demography. They are appreciably
smaller not only than those of western industrialised nations but also than those
of many Asian, South American or other African countries, which are still mainly
agricultural, as is shown in Table 3.
• .. -PERCENTAGE OF URBAN AND RURAL POPULATIONS:
EAST AFRICA AND VARIOUS COUNTRIES
Percentage	 PercentageCountry	 Urban	 Rural
- Tanzania (1957-58)	 4.9	 95.1
Uganda (1959)	 -	 3.2	 96.8
Kenya (1962)	 7.8	 92.2
Ghana (1960)	 23.1	 76.9
Congo (Kinshasa) (1955-57)	 22.3	 77.7
South Africa (1960) (African Population only) 	 31.6	 68.4
Brazil (1960)	 45.1	 54.9
Mexico (1960)
	 50.7	 49.3
India (1961)	 18.0	 82.0
Malaya (1957)	 42.7	 57.3
U.S.A. (1960)	 69.9	 30.1
England & Wales (1961)	 80.0	 20.0
Source: U.N. Demographic Yearbook. 1962, Table 9. to which reference ihould be made lot the
dcCniuon of the urban populauca to each of the counuiei.
The principal reasons for this low degTee of urbanisation in East Africa
lie in the fact that the rural indigenous peoples have never tended to live in
clustered villages such as are found in most West African countries, but rather
in scattered homesteads, each family living on its own holding. Thus whereas
in West Africa the clustered villages gradually expandcd into a system of indi-
genous urban areas, in East Africa no towns existed prior to the establishment of
the British and German colonial administrations in the 1890s, with the exception
of those founded on the coast by Arab, Persian and Indian traders.'
This fact may account also in part for the marked contrast between the
urbanisation of the African and non-African communities. Whereas the percent-
ages of the African population in the mainland territories enumerated in the towns
were small, some half to three-quarters of the non-African populations were found
in urban areas as shown in Table 4.
Table 4.-PERCENTAGE URBANISATION OF AFRICAN AND NON-AFRICAN POPULATIONS
Country	 African	 Non-African
Tanzania 1957-58	 3.8'	 72.1
Uganda 1959	 2.3	 72.5
Kenya 1962	 5.3	 84.8
lncludea "Afro-Arab" population of Zanzibar in 19S8.
------ -:
	 --. --- -' --' -	 - .- - -.- -C-.- -- - -r
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ASSUMED POPUlATION PROJECTIONS TO 1989,	 TABLE 33
EAST AFRICA AID MAJOR CENTRES
.
Approximate
Estimated	 Assumed Annual	 Projected
1967 Pop'n.	 Increase (compound)	 1989 Pop'n.
Tanzania	 10,700,000 *	 2½%	 18,000,000
Kenya	 10,000,000	 2½%	 17,000,000
Uganda	 7,900,000	 2½%	 14,000,000
East Africa	 28,600,000	 49,000,000
Dr es Salaazn	 270,000 *	 6%	 1,000,000
Mairobi	 357,000	 6%	 - 1,300,000
Mombasa	 241,000	 6%	 400,000	 - t::T:i
Kampala	 74,000	 6%	 300,000
Source: P.P.A.L. Estimates
•	 •	 ••
* The Census of 1967 published after the preparation of this	 -
study states a population of 12,500,000 (Tanzania) 	 ____
and	 272,500 (Dar es Salaam).
LILI
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MAo1T(( FOR SociAl.. ANO	 S(AACH SERVICES
I (xFCUTIiE ORFICER. SOCIAl. AND R(SZARCH SLRVIC(S I
(4)	 L.A. NATURAl. RESOURCES RESEARCH COUHOI.
I EXECUTIVE COMMITTEE E AIIM
—	
S.
()	 I	 £.NWAL	 II iotscs	 WILDLIFE 1	 rRIcul.	 FORESTRj
()	 ____...."	 R.N OIIA..S
(p)[(LaND fUOLDGy (CH( I. I5T1 (SUGAR CANE Ii
C.R.iti... Il	
\	 ___________I_______ _
[LOEPARTNOITS DEPARTMENTS] [IvER5l.T1NAT'Iii1	 ______________________
Fig. 18. Organisation of research through the Natural Resources Research
Council.
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Table 26.-EMPLoYMEr BY INDUSTRY
-717-
over
vent
then
b'j
	
I.
	
i
	 I I
• tJ	
..	 h.
	 I.	 '..	
-	 I
,	
.c_41 .ç	 c)	 3	 ;ç
	 I	 E
KENYA	 I1956 235.2 9.0 55.4 2.3 35.8 35.8 13.9 47.6 168.0	 596.7
1960 271.8 5.0 52.3 2.5 21.1 39.1 14.8 54.2 161.4 _____ _____ 622.2
1965 209.5 2.3 65.1	 2.5	 8.7 53.7 19.5 54.5 178.0	 593.7
1966 210.8 2.8 65.9 2.7 10.2 53.0 28.0 76.3 185.2 	 603.1
UGANDA
1957	 56.1 5.5	 25.0	 9.0 35.2 10.4 12.3 72.7 226.9 13.8 240.6
1960	 45.8 5.2	 31.2	 12.1 10.0	 2.4 26.6 95.6 228.9 15.8 244.5
1965	 42.6 6.3	 37.6	 10.7 12.4 3.7 33.4 95.0 241.7 13.5 241.7
1966	 91.7 246.0 14.2 246.0
TANZANIA
1957 209.1 17.5 19.0 N.A. 13.0 9.3	 7.4 102.3 14.0 390.5 16.8 407.3
1960 199.0 11.1 18.3 N.A.	 9.1 12.8	 6.1 14.8 86.2 357.5 18.7 417.0
1965 139.2 7.2 25.7	 4.8 31.5 17.8 26.4 81.2	 333.8 17.4 351.2
	
1966 126.2 6.2 29.9	 5.3 37.5 20 9 27.6 82.9	 336.5
1i.nes: 1. In each country the basis of calculation was extended between 1960 and 1965.
2. From 1965, Tanzania public sector figures have been distributed among other
categories.
Sources: Statistical Abstracts; Background to the Budge:, Tanzania;
Economic Su,ey, Kenya.
materials - petroleum, plastics, iron and steel. The first and second of these are
dependent largely on export markets, and the third and fourth on the development
of local markets. The importance of size and availability of markets cannot be
over-stressed. Thomas Balogh (1966), came to the conclusion:-
"At present industrialisation is hindered in most, if not all African countries,
not only by poverty also by the size of domestic markets. Even the largest coun-
tries in the region can hardly provide the basis for a large-scale industrial develop-
ment on a broad front. Since the possibilities of increasing exports are limited, and
since it is likely that the pressures for foreign exchange will increase considerably
with development, it is likely that without a drastic change in policy, development
will lead to severe balance-of-payments crises and depress the level of attainable
living standaids. There is some danger that national protection will favour small-
scale industry, the establishment of which would imply a grave burden on the
balance of payments relative to the increase in income and thus limit progress."
Industry has tended to congregate in Kenya, particularly around Nairobi, for
a variety of reasons. Fi rstly, Nairobi is well situated, not only as regards her own
market - with 60 per cent of Kenya's population living within 150 miles of the
capital but also with ready communications to both northern
DISTRIBUTION Tanzania and to Uganda. Industries situated in either Tanzania
or Uganda must face serious transport costs to each other.
Secondiy, Kenya had a far larger proportion of expatriates, whose skills were
basic to setting up industries; an already established industrial sector, coupled with
a climate attractive to expatriates, acted as a magnet to other industries backed by
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dis-tribution of regularJy m-o1oyed African males, and tax returns
:oAfrican po pula-tion, iairobi (per cent)
Wages -or :Incorne	 .'&can :adult	 African tax
(Slis pm)	 -males 1963	 returns 1964
160 :orless
	
0	 11	 47
161-240
	
23
24].-340	 11
341-520
	
8
521-100	 .	 :1	 4
7oL-860	 :1	 2
86100O	 :O5 .	 1
1000 & :OVeT	 :0.5	 4
iote: :Tax:returns-are-vory:Ukely toJavc been undcr-enurncrated at
-tbe1ower-iroome end of -the distribution.
Source: 1oomborg and. Abrams; opcit. para 99 page 19.
iPable3
ricorne djstribution of applicants on 1iairobi. Ci 	 Council housing wai
list iiarch O-th 1968
Income
(z pa)
up to 300
301-600
601-900
901-1200
1201-1500
over :1500
IncomE.
(Slis pm)
up to 500
501-1000
...100l-1500
1501-2000
:2001-2500
:ovor :?500
Number of applicants
(No.)	 (per cent)
	
13,456
	
53.6
	
5,594	 22.2
	
3,478	 13.8
	
1,419	 5.7
	
:557	 .	 2.2
	
:596
	 2.4
Sources
	 :Jorgcnscn; :SomeAsnec-ts of Housing Policy and Rent Structure
:inKcnya;
	 i/cw,14/Hou/s5.
fl	
---'a-	 - --
S
-	
	 .	 .-	 .	 .----- .. -
L
Dtribu-tion of regular em ployees in mcdern sector by income, 1968..
(per cent of employees) (a)
Income	 Income	 Nairobi	 Other towns Kenya
(,pa)	 (Slis pm)	 .
	
0-99
	
0-165	 . 5.3	 18.0
	
100-149
	
167-248	 3,3	 4.6	 11.6
	150-199	 250-332	 6.6	 13.9	 11.4	 .
	
• 200-299
	 333-499	 35.].	 29.7	 23.0
	
• 300-399
	
500-.665	 12.3	 12.3	 10.5
	
400-599
	
667-998	 11.9	 12.7
	
9.7
	
600-999
	
1000-1665	 10.].	 9.9
	
1000-1499
	
1667-2498	 7.7	 5.9	 4.3
1500-1999
	
2500-3332	 4.1	 2.5
	
2.1
	
2000-3999
	
3333-6665	 5.1	 2.5
	
2.4
4000 &.over	 6667 & over	 2.1	 0.7
	
0.8
Note: a) Those data appear to bc biased up-rards by the addition of all
races .n -the modern sector, comared with -the desired ditribUti0fl
for the total relevant population.	 Under-enumeration muz-G be
particularly significant amongst fiurican employees, especially
-those in lower income groupB.
Source: Ann-Margret Vukovich; agos and Larnings in Modern Sector
	
Employment , Kenya and. -airobi 1964/70.	 Nairobi Urban Study
• Group, dr2ft report.	 Data were obtained from the Ministry
of Finance and Economic flanning.
	 -	 -
- ---- -
I •	-
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S
V	 M	 V
V	
-- V VV	 -- V	 - -
	 -- -i:	
V&	
V --	 V	 V	 —
Shan-ty c1earnco	 d. o-ther dwelling deole-tion in Tairobi
Locatton and da-to (source)	 -	 No. of people affect
1. Punrwani ro-development (ncc)
	
V	 V -	 V V
	
V
1CCK repor-t 1968/69
	
V -	 V	 10,000 over peri
2, Eas-ticigh (icc)	 .	 .
Daily lIa-tion 19/3/68	 V V
	
V	
V	
V
3. Eas-tleigh (NcC)	 V	 V
E.A.Standard 21/12/68	 V	 100 dwellings
V (Fire )	 -	 .	 V
E.A.Standard 21/12/68	 V	 4Q
5. Nairobi River (NcC)	 V	 'V
B.A.Standard 3/5/69	 V	 -
6. Kaburinl (Firo)	 V	 V
E.A.Stanclard 26/6/69
	
V	
V V
	 6000
7. &.irobi River (cc) 	 .	 :
EJ..Standar8. 4/9/69	
V	
200 dwellings
8. Eastleigh (Fire)	 V	 V
E.A.Stand.ard. 2/1/70	 V	 98 dwellings
9. Kaburini (NCC)
E,A.Standard 22/1/70	 V	 V	 VnHdreds of famili
10. Kaburinj and iairobi River (icc)
	
V
26/1/70	
V -
11. Punivani (Fire)	 V
E.A.Staridard 31/1/70
	
200 families
3.2. Kaburini. (NCC)	 .	 2000 families rernovc
E..A.S-tandard 6/2/70 and. 16/2/70
	
Karura Forest
13. Eastloigh (rac)
E.J..Standai'd 17/11/70 and 18/11/70
	
5000 families?
Eo-te: It would appear that some of the estimates of people affectr' are
exaggerated.
	
This -table does give some impression of the pattern
bowover.
'-V	 '-V'V	 -.
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Housing lnvestments and r;turns of Comrnonwcalth Dcvcloprncnt Corporation
( piia	 )
A. flob.l	 .	 .	 1969
	
1970
afCoimittcd	 .	 157,100	 171,600
To-tc1 :Invcstcd	 .	 .	 129>900	 .	 .138,300
Hsi-ng Committea	 .	 30,000	 35,000
	
p si.ng JnvcstcI	 22,000	 25,000
B. riy
	
) Valiloy Field	 (invctinont at end 1970 c. £741.8 thousand
Not 'trading profit	 36.6	 . 79.7
(n.) Housi.ng Financc Company of lConya (i.nvee-tment at end. 1970 £4142 thousand)
ntcrcst	 .	 —	 21.4
Dividends	 .	 .	 .	 —	 1.5
(iii) Nairobi City Council	 (investment at cnc. 1970 £838.1 thousand)
	
Interest: Kariakor (125,000)
	 . 9.4	 9.2
Kiburu Water Diversion ( 125, 000 ) 4.4	 3.4
Sasarnua Dam(.300,000)	 26.6	 -26.4
Woodloy-Kibcra(Z400,000 )	 28.1	 31.5
(jY) National Housing Corporation (investment end 1970 £1,120 thousand)
Interest	 .	 71.5.
	
66.9
Source: Commonwealth Dcvc1opcnt Corporation, Annual Report 1970:
'jgurc 3 page 20
tatcnont 4 and pgcs 87-88.
it.
7.la	 \s sted iii di
re,'iun:i[	 ci rnhenl po
thore is a Inf:( of	 coin
ui-attiiai and
	 her mU t:'il)u
; services mtvo!ah!c, cjiinl1
Ji!C1'tasmng sr.ui;L.d ol li
the cofltrc." '1 'his imimu;,
possibie nu-liloor, contnbu
in the benefits ol that
regional develrpunu. lit pohic
ot each t'c-uijus jet'nti;uf u
causing th0 tpe uuf rctio
pu'cccu.hcug section. The basi.
(i) an uneven distr
agricultural imid and favc
(ii) the uiic 1 naJ capac
economic and socmai ser
most important,
(iii) the lack, in the pa
to cater for the regional rc
A. Rural Development
7.17 The question of
of regional development as
problem. As the bulk of tc
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0
of TTr,.lp J a ' pn ' ltltiori th ed in t(\V!l: \VI ii o'i• 2,'OC pci ple each, cunpir'd
to 21 per cent n I 99. The n ' irlibel' ol 1o\Vas Ifl di i : c.1tcory had use11 incieasc(l
fj'eiui J $ in I 99 io 31 in 1969. '1 'he relatico i .'/'ri: l nce of the different urban
areas in ab-ori'iuug t'nurration from ural arc:ls ca,; be seen in Table VII- --5.
"rho Pop 1atin ' i!e	 iu Uiinn \t'eas'
Popiilt.-ni	 1tcr-('cii,al 1't-t',,'ci'.:Ic,c of'
'1'oVNs	 (1969	 f'crcc,it 'e	 toFu	 'b;i
Ceiisu)	 Gro'.vtli	 01 Ltiri in
1939-1969	 1969
Ismopu!a	 33l,89
	
8-2	 49.93
Entebbe	 21,176
	
6'ô
	 318
i\Isak'a	 1 3,00S
	 10'O	 1 '96
Jiija	 7,298	 46	 7-i2
I1ugmhe	 4,Oc4	 n.fl.	 7'23
'k'ororo	 14,136
	 80	 2 13
MLsale	 23,539	 3.54
uroti	 12,330
	 6-2	 1 .i5
i\Ioroto	 3,264
	 138	 124
J.ir.i	 7,338
	 9'2	 110
Gulu	 19,707
	
142
	
2' 96
Ama	 11,099
	
87
	
167
Kikrnb,	 13,673	 n.a.	 2'OG
Fort rortal
	 8,278	 0'O	 1 24
FZasc'c	 7,145
	
15'2	 I '07
L'Znbalc	 11, 23 9	 n. a.	 169
i\fbarara	 10,273
	 9.3	 154
Other Towost
	 56,267	 0-181	 846
TOTAL	 664,713	 I	 776	 100•O0
* Towns with a population of oer 2,000 each in 196, Provisional
Census results.
t Other Towns over 2,000 population: Mpigi; Njeru; Mukono;
Nrui,'o;	 t'-.u; '\tulaendc;
Iganga;	 n-ig't Kamu'II;
Bni-udibugyo; .1-loima; lasindi;
Ithino Camp; Mo) 0 Nitgum.
Figures do not add to total Lct.aue of rounding.
7.15 Although some of the smaller towns (such as Kasese, Gulu, Moroto
have experienced much hi,her pcpuiation gro'.vth rates than Kampala, it
Kampala which, because of its si.c relative to other towns, has harboured t1
big bulk (39 por Cent) of the increase in total urban population. It is, howeve"
to be flOte(l that Ihe 1 lOptllittiOn in all nitvidti.ul towns covered in Table 'VII--'
gre\ considerably f:tter thait total ptpulatioui. The causes of rural to
migraliOn arc in general no dif1 'erent from those observed in other countril'
People arc uttract ' 'd to towns because they inmginc that income earning opport'
nities are greater there, and also because the y seek to enjo y the much na'r
abundant cultural, social, recreational and other antciiiti ' s available in '
towns. The weakuiing of L'aitii!y tics which unu mallv accOuhpaflics ecoilcm
development ,rcatly aids the movement of people from country to town. 1ur
urban migratiun has also i)t-'fl Iotered 1w the pruuaiv education svstcni
generally orients yowig pci-SOnS to clerical mind other urban occupations rat'
than to tile needs of the rural economy.
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8.12 In all other sectors, Government Will COIItiI1UC to CX1)and SCtVICCS
where there is a clear need for doing so, and with special emphasis on
services in the rural areas where the hulk of the population lives. In planning
these services, very special carc ill be taken to ensure [lint such services arc
equitably (liStIiblitCCl OV( r the conn ry, and that scrvces arc provided at the
least cost commensurate with cliectiveness. Notwithstanding the strategy which
is outlined in this and the prec.ditig paragraph, Gus eminent's initial attention
will be devoted to the coiiipietioti of all [hose pro j ects on which it has incurred
specific legal and financial commitments.
8.13 The entire list o Plan III Government projects is contained in
Appendix I. Table VJIJ---4 and Table VIII-5 summarise the total cost of the
"bank" and "hili priority" projects. Although the subject matter of the
Chapters of the Plan do not correspond clo'cly to a scctoral clas';ification of
economic activities, a broad approximation of the scctoral allocation of expendi-
ture may be obtained front Table VII I---1, which suramarises Government
development. expenditure on piojects described in the various cliaptrs of the
Plan. Table VII --5 sumniarises by ?'linistry thc total cost of the projects
idcntilied in th chtpt:rs.
-Dovclopment E,penditurc (by Plan Chapter)
(S/is. ,,ril/iou)
'hull
Priority
Plan Chapters
	
"Bank"	 Priority"	 I)cvclop-
"High on 'Fargo
Incot Lx-
pc,iditure
0'
Population . .	 . .	 . .	 .	 1•	 I •()
	 /0
'.lanpoer and iinp! vIrult . .	 .	 4.	 3.5
	
0•1
Rctk, :,l l)evclopzn.nt 	 . .	 .	 Si.	 510	 16
.i'ocatiOn 'n'l 1":n,'.	 of Puhlic Sector ENpcnditure 	 10•	 10(1	 03
FurLcti-,'vI 'nd \h,c incr of P1anni,o .	 2O
	
10•0	 '03
1ur.,1 1, J
	
rjrn	 . .	 . .	 .	 87S	 (77.)	 21
• ' 1 Jj •'r :d Constiuctior,	 352	 3	 106
'J'onri.n, , . j \Viktifc	 . .	 .	 62	 49.3	 15
( cr.arv. 'cc :i p.d 1 in • iri.tl j	 tion'	 52	 520	 1•6
	
.i1 '.jIOii. n,.i ('c :. On k at k, ;s	 .	 49.3	 1 3 ()
	
173
	
13)-S	 5.0
Iletith cc i vice	 . .	 .	 .	 2u7
	
l533
	 5.7
Ec1uct .
	 . .	 . .	 . .	 .
	 339.	 2-'69
	
7.7
Ilou i
	 . .	 . .	 . .
	 48
	 3.0	 1'l
('oI.n,wlr,itv .uid J,ifor,n.'tion Scrvice	 .	 145	 32
	
;e.ra1 Adnnostr..' ion nd Sc.u:,tv	 4'1
	
299 S
	
9.4
'1'OI.L	 2,699 2
	
84 -11
l'n,tfliated 13;'1a' •e (P.' .';r.i;'i S.91	 . .	 . .	 . .	 -	 50110	 I	 15
1'arr.t I)cvc'.o;	 'i Ex c,,,'iti,re (f.4 .I VIII 3)	 . .	 -	 3,2100	 1O'II
I un Co.p (ci	 I cli do hOt L .I 11.1 fl	 p iuvi ic n for (c,v. ' . mcnt i. c ci' 't nent c 'ped it ut
a,e i,. t l;i ..
	 1.1 Lii
•	 . of	 0	 l.%•\••(	 ca•	 ;	 Tub!,. VI 11-4 .iinl Ti_ \ Ill
i	 i'I:t:'cl in \p' di	 I
	d  oct	 d to tc'ti i.e .
Sims. million.
Total Loans Total Loans Total Loans
and Grants and Grants and Grants
	
on offer	 Committed Uncommitted
182	 132	 56
'2	 -	 2
45	 -15	 -
	
4	 4
239	 181	 58
11
108
6
3
15
54
68
l01
373
39
593
86
4
74
15
4
6
3
193
251
100
112
80
20
19
' 6
5-I
71
104
566
39
844
Central Government of which
a) Taxation
ii) Borrowing (including foreign
grants)
Parastatal	 . .	 .
Private	 .
TOTAL
50	 40
-	 30
50	 10
20	 40
15	 75
85	 155
$ inillic,n
'F ot a!
90
30
60
GO
oh
2•l0
Dci'elopnuuil Plan
Foreign	 Local
'Ihe Government has been, and expects to continue, receiving assistance
i.i a wide variety of donors, both multilaicral and bilacra1. The nge of
.ces and the ainoulits they are expected to give fbr the plan periud only
bc gathered from the cstimnttcd figures in the l3acA ground to th Budget
Background to time Budge!
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'*"	 ..... . ._. L4&..J jLLL	 -	 •.L/. -	 ............. L.a
, the Principal has been i.,...
In addition, tlic sit uatinn i
in Uganda.
completed, a second pha
ing Council, but has not v -. -
y begin in June, 1969, and :
the various bodies it \Voi .
heiwecu U1'C and both UX..
are quite col'(Iial. lii addu.,
of U'l C's activities and
nbcr of the ministry who
cscnt O IC, I mave found Ccrta:r,
Fncnt. While lie gave no c:d
mcnts over the cngin.erin
disappointment with the j..
us for UN projects to cornj)J...
that eventually U IC could
which will be locatcd piat u
'iel craftineri than arc trained
I the other donor agencies Cu::
smooth. 1li UTC has bcnu.
well as from American SW:.•
which is untied, easier to a,
'chasing the 1,roducts of thu d.
Canadian Universities OVCI
ian Peace Corps, and the 1.
in U'['C scenic to be ContrilMe
Ln nianpc'\ver shortage ri nzd
ar to be delays in :tricany.'.
•:rs acsjstaflcc within tlit' C
c useful to compare the a:o'.
i as.d to eazni n . th	 ..L,1 TIS
Intry, in the at c;ip to sm'
he posihle (C Contia't itiuhil.
.r,ainn of v.0 Ios donors' ci
a definite dc 'm il eni'e upul f)!ee
R
Donor/Agency
on ofThr	 Committed
1uttilatcra1:	 .
I.A,D. :\.D.B.
U.N.D.P./S.F.
U.NJ-I.C.R.
TOTAL
Bilateral:
Peoples' Republic of China
U.S.S.R.
Vugislaviit
Japan
Demmmnar . .
1Tuniaiy
\Vcst Gcrnany	 . .	 . -
U.S..\.1.I).
U.K.
IOTAL
3. XonOil ial
GIUtNn 'l'OTAL
:i1ins
(S!sc. million)
1975/76
Foi cc., ct
Out-turn
19-9
136
30-1
50-3
1-7
25-3
4.3
46-9
$3.4
43-2
242
20-9
398-2
12)4
22 S
76-7
15-4
4-6
149-3
182-7
4.9
440
213-2
77-i
1,67-1
flillr)fl) of OL-_'t
cxpnditurc.
:erial CCtlifl.,
C'IV at a rate
vhic1t cover
to tile )tst
rc:isoTlll
Auiho Ii e.
) lC(li_t_flt
cli ri ftriiee
11ht ch:ies
S
—7.31-
Pian 11	 Lcurx c-itt Ep<;iditurc (Net): Economic C1siflcaton.
(S/ic. ,nillion
r\flUa
Average
U rowtli
1971,72 I 1972/73	 1973/7-I I 1974/75 I 1975,76
	
I-tate
1971 ;72
1975/76
/0
Consumption	 1,0a4	 1,121
	
1,220	 1,285
	
1,392
	
6-4
'rrnsfc.s paid
	 175	 163
	
193	 202
	
213
	
5-1
Public 1)cbt Citarues	 139	 174	 171	 214	 218	 il-S
Lest: Appropiiatioas-in-
Aid
	
122	 128
	
134	 141
	
11S
	
5-0
P.ccurrcnt
Expenditure (net)	 1 , 276#	 1,350
	
1,450	 1,560
	
1,675
	
7-2
C'orrcsportd-t to the cstim.ltc of iecurrcnt e'qicndiuire contained in the 1971/72 Vin-ancl :tatCufleflt
but ielLles in dditioti CO' ii rtuclor finance paynlents entered on the clevelop:ncnt expenditure
nccotmt of th' 1971/72 Finania1 Statement.
III; Financing of Goc rncitt Expenditure
8.26 Work for Pragress envisagLd two major sources of finance for the
Government cxpcnditure programme. First, recurrent revenue was to expand
considerably both to finance the gro\-ing public Services, and to enable a
significant recurrent budget surplus to be generated for tran3fcr to the
development budget. The second source, which for the development budget
was highly significant, was envisaged to be the utilisation of various fotins
of external a*istance. Domestic borrowing was nut envisaged as a major
source of finance. The out-turn, which is summarised in the case of the
development account in Table V1lI—S, diverged son.iewhat from the Plan
forccat. By 1970/71, recurrent revenue was iess, and recurrent expenditure
more, than the Plan had forecast; and Government had borrowed ft urn
domestic surces considerably lflorc thaii had been envisaged. 'l'lte iiiccase
in domestic horro ing Vas necessary to oflcet both the shoirfall in receipts
from externil source.s and the iflal)ihtV to realise the planned surplus on
recurrent account. Gcnct all y speak:ng, the heavy short-term domcst:c ltt'irro iag
incurred in the latter yecrs of the Plan financed th excess of cI ;velupin-nt
cxpcndjturc over the Plan forecast.
Table VUI-8. FaancLug of Second Fi;-c-Y-r Plan: Deve1ojment )J. cpditure.
(Slis. i;iilhio,,)
Item	 Pl,inned Per c1It Out-turn Per cent Out-irn en
rer celt
lxi ,ux U.	 . .	 . .	 . .	 t")	 44	 1,51 i	 72	 190
	
'1'r,,tcfr fiom recuri' . ,t biud:c.t . .	 500	 408	 82
l3ciru	 ifl, (loot', ruieuuu:1 ai)d short
tern)	 . .	 . .	 ..	 200	 958	 479
	
I()	 152	 152
Ext	 . .	 . .	 . .	 1 ,th'I	 56	 592	 28
li'irr s . jag	 . .	 . .	 . -	 5'"	 5-17	 ('S
•	 .	 . .	 200	 -	 4c	 23
TO I'AL	 . .	 I ,tY)	 I ''0	 2,110	 Wi	 117
T1'11971 72	 Growth	 I 975j76E,t j niaris	 R'tc pit	 l''tceaSt
tent per	 Out- turn
',•nrtuin
\ 1ini-ar jVote
	Couruptinul	 I
r[rrcGr .
 1tid
Public J)LuV Cbr.
I,ci: Apriroptia tw 's-in-
	
Aid•.	 . -
1peuuliture (net) -
* Correspond:. to the c- 1 nie
but inc1u'r 1 jit Lut:On
ceoLtflt of tttC 1971/72 1-
Hf. 1
8.26 1 York for Pro
Government cpenditu
considtrably bcr• it
 to
significant rcurrcut I
clevclop;ient budget.
was highly significant,
of eteraal a.i-(ance.
source of finance. TI
development account
forccas.t. By 1970/71,
more, thati the PLit
dornc,tic sources con
in domestc borrov in
from Ctcrtal '0:tu;t
recurrent account. Gt
incurred in the latter
cx1,enditur over tLe 1'
TabicVlb[-3. Fna
Item
I;n ;':.f.
'Er..r fir fçr,.i eeutrer.t
Bcirrov. :tt (I.n, to'
teuin)
Other
1. tre-.ti.
11 rr.J.ing
Uractt
Ti
4
I
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• "(Cutrrtt E ;p.ttditutc (Ne —\iinisteria1 Celina	 Table V11 .-7. 1an 111
(Ss. 7U:I'tJu)
Lot.ikitt ad X;ttit,u.il Ascmh1y	 . .	 . .	 ..	 170	 40	 19 9
J:tiiciar	 ..	 ..	 ..	 ..	 ..	 ..	 11-6	 40	 136
1 oldie Scrt i . ar5d Cal met Atttirs	 . .	 . .	 237	 40	 30-1
Local _drn;,, :	 - -
• 11ock U -a,t to Loeal Adotinistrations 	 . •	 .	 309	 130	 503
Audit	 - .	 • .	 .	 .	 . •	 •	 .	 15	 30	 17
1 OL	 ,ri	 • •	 . .	 ..	 •.	 216	 41)	 23-3
•\ttoritey-G ;r:il's Ch.inthers
	 . .	 •	 3.7	 4•0	 4.3
1inanc. and Planning
	 .	 ..	 ••.	 . .	 33-6	 5-0	 16-9
AricuCture and Vnr-;try	 . .	 • .	 .	 • .	 61 3
	 8-0	 83.4
.Anal 1iUt	 .od Fi-.heries . • 	 .	 .	 31 8	 8-0	 432
Connicrc.' t-id C 0- ptv..ti.	 •	 • •	 •
Industty	 ..	 .•	 •.	 ..	 .•	 192	 6-0	 242
'lourion	 .	 • .	 .	 . .	
. . J
i\lineral a:td Vater I nurces .
	 . .	 .	 .	 17-2	 50	 209
Educ.ition	 ..	 ..	 •.	 ..	 292-8	 8-0	 398-2
Ficalth	 ..	 •.	 •.	 •.	 ..	 ..	 102-7	 6-0	 1294
Culturc atid Cornrnwtity 1)crlopnent . . 	 .•	 ..	 18-1	 6-0	 22-S
\Vorks and 1Io&i.dn . .	 . .	 . .	 . .	 . .
	 364	 80	 76-7
Power .intl Coiitunkton	 . .	 . .	 .
lnforin.uion and Broaikaatin 	 -	 . .	 . .	 . .
	 12-7	 3-0	 15 --I-
Labour	 ..	 ..	 .•	 ..	 ..	 ..	 33	 5-I)	 46
Internal Affairs
	 ..	 • •	 . .	 . .	 ..	 lt-l-0	 7-0	 149-3
I)ifcnce	 ..	 .•	 ..	 ..	 ..	 ..	 143-0	 6-0	 182-i
SpccitIed 011iccia Salaries and Allov.ances	 . .	 ..	 4.3	 30	 4-9
Pensions and Gratuiriest
	 ..	 ..	 ..	 ..	 389	 30	 440
Public Debt Ch.trees
	 . .	 . .	 . .	 ..	 133-b -
	 li-S	 21S-2
Contributions U) E.A.C.'[	 • .	 ••	 .•	 ..	 682	 30	 771
TOT.t.	 ..	 ..	 1,275-6	 7-2	 1,6S7-1
*Cti t re .ponds to the precut allocation of \Tiniteri.i1 and Stttin reaponsibilities.
§,\II recurrent expenditure other t)rit block grant-; to beat authorities. -
Consoiidated Fttrd Sen ices (CFS) Votes 1 and 2.
fCVS Votes 3, 4 and 5.
LCIS Vote 6, incloding contractor piece payments.
¶C153 Vote 7.
*Tlie diiTereu,:e beneeco this Li 'ure, an'l the Pl.tn forec-ist of (Sits. 1,675 niUoii) of next
rccurreut e:penditure ii; 197576 is due to rounding.
the Plan will have a varied impact on tile • growt!i of recurrent exrcnditure,
and as far as pmsihlc, titis has been allowed for in the Ministerial ceiling
growth rate flgurs spccilicd in 'fable VI1I-6.
8.25 Covernnicnt co nt.u m l)tion on the recurrent account will grow at a rate
lower than monetary G.D.P. at current prices. 1r.uisfcr paid, hich cover
such items as block grants to the LocaL _'tuthoritcs, contriput!un to the Thist
African Cenununitv, scin)J.Irlltp, pen. ion; and grattitics, will grow rcasctnablv
slowly, v ith the important eccptiOh1 of h!ock gruts to Local Authorttcs.
Approitions-in-Aid ire asuiued Lit grow at the same rate as recurrent
revenue at cisting rates. Both the pUbJC debt elu-gcs, to which teference
IS ma(le in pai a,raph S.22, aiul _pltropi iatioi is-in-kid exclude debt chaigs
in respect of loans oit-Ient to Coverniocat corporations.
'l.irgct
Cor a nd-; to the eti:
Stactenic'nt, ariended u
8.6 The coverage
1'xpenditurc to be ii
which work isalreadv
projects initiated in t
thcexpciiditiite rilatiu
In acldition to noi
cxpcntliture for the pt
is participating,
Authorities Loan Pu!
development account.
finance and similar
as development. exper
in the Public Debt it
between the Plan C
budgetary concepts
being made to remove
8.7 t'l full cost
to Shs. 3,679 0 ullilIk
million. The higher I
those projects wldch
"bank" consists of pri
capacity to (fesIgn, i
cot-bencfit ana!vsLs
HOweVer, for vai ;ous
cannot be inipLinnt
be added to the list,
in;pknientation, au t!;
because of de1vs in
h carried o cr to tL c
should be riztrdctl a
projects thu;iit a *
spending is not 1 JsLd
of the various prtjec'.
strategy of the 1'!nn,
the project in que-lio
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U
Second live Y.ar P1;—Dvet'pznent	 pcire by flnisry.	 etiuii''s, thic_, 1'Tuui 'I
(S/is. offlj'z)
	 IniUjul), pli:iscd	 fo!J;
TaI,Ie VUf.-.-.
\linistry	 Pned	 (Jut urci	 Oat-turn on
Expnditurcl	 tlaorud%)
Oluice of the l'rci'k:)t, Pul ' Ije Scr I'U and Local
Adnitisfturbns	 60-9
	
103-2	 173
Jud ciiry	 . .	 . .	 . .	 .	 23-i
	 2-9	 13
1oi ii,'n .-\iTiirs	 19-2	 92-7	 483
?sttoincv Gcin'ral' Cl iunb,. ra	 .	 .	 24
	 2-3	 96
Fiiiai',ce	 . .	 . .	 .	 .	 26-5
Conirnerc, Iiiduarv and 'I)IirIsIfl
	 .
	 11:9	 14-4	 121
	
I) ic, F'on. trv aiui Co-o'wrativcs .	 151•7	 193-3	 123
1 ; ) Ia 'Lstrv, U,' p a aid F'jaheries	 19/i	 127-5	 65
at nd \Vair flc.ia,urccs	 . .	 .	 4) -2	 84-7	 172
Educ ation	 . .	 . .	 . .	 .	 237-3
	 1893	 8()
heal Ii	 118-9	 1')l .3	 123
Culturc acid Cocnn'ucity l)ceh c rntef)t
	 .
	 27-1
	
337
	
124
\\'orls, Con an i '_ k'cc and I li uing	 .	 318 .5	 355.3	 105
lcifo cn.cton .uil ro.idting	 . .	 .	 42-1
	 18-2	 43
Labour	 . .	 . .	 . .	 .	 12-4
	
7-0	 56
internal Affaits	 . .	 . .	 .	 181-9	 53.7	 30
Defence	 . .	 .	 . .	 .	 142-9
	
243-5	 170
Planning and 1 aO!1OITt1C P c 'vc iol)nierIt	 .	 6-8
Contributi''ns to the Government CurporationJ	 152-6	 33').3	 222
Statutory 1xpeicditure . .	 . .	 .	 18-4
i'o'rM . .	 t,7994	 2,109-5	 117
• 'rue Pl.'n and out-turn fl,'rcs have been urrnged to correspond to the allocation of Mnisteria1
rcspoicaibilitks at the end of the Second Plan. -
t Epuidrure 1itircs arc bared on the allocations in the Suppk:mnt of Projects to the Second.
Fivc-Ye.ir Plan, reduced to currLsporld to the Plan Trend 't'argct fr Deve1opznnt L'apcnditurc
Sum of cnul expenditure 1966,67, 196768, 1963,69, 1969/70 p!us forecast out-turn for 1970/71.
§ Excludes eapenditure on Kaiiipala and Jiz,ja \\Tater and Severcge Shcines.
Includes expLnditurc incurr,d ii the construction of Ni1 IlotU, and International Conference
Ccntre, Kampala.
¶ Contributions throuh the Local Invtstticnt lund; other contrbutiuns to Cocrncuent Cor-
potitiOfl and acqunitioci aif shares in partiCipdtiag companies.
initnediate past cannot be taken as a guide to an appropriate level of develop-
ment expenditure in Plan 111. Tn general tiic dominant constraints on an
expansion of ependtturc in the Second Five-Year 1'!an were the avaiLability
of non-iriflitionary fln:uicial resources, and (lie nianagerial and administrative
capacity for dcsignng anti itilplclnnitirig J)rOjtcts. It is expected that these
constraints vtl 1 continue to jitipose liniit:ttions on the level and allocation
of development exi'enWtu rc during the Plan III period.
• 8.5 J)uriiig Plan lIE, Go eminent will limit development c.pciiditurc to a
level dckmnuncd by the availability of huiancial retotirces. In section III
below, the sources of fin-wee for development expenditure arc cxrniu d, and
ettunates are made of the magntiuude ot resources dint are expectiti to be
available to (Jovernunent for levclopntcnt tpending. On the basis of thec
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DAR ES SALAAM MASTER PLAN CENTRAL AREA STUDY
SURVEY SHEET
Town Planning Division11
	
Ministry of Housing
DISTRICT.......
BLOCK REF......
PLOT/BLDG. NO . .
Project Planning Associates Ltd.,
P.O. Box 40, Dar es Salaam.
Name of Bldg:	 Date:
Address:	 Surveyed by:
LI 1. USE: USE DESCRIPTION No. DU's Area!Sq.Ft.
Ground FloorE11
rp
[11
ri
Total
Site Area
Plot Ratio
2. NO. CF STOREYS:_________________________________
3. BUILDING NATERAL:
(1) Reinforced Concrete; (2) Concrete Block;
(3) Poles and Mud; (4) Other
4. (1) PERMANENT; (2) NON-PERMANENT
5.	 CONDITION: (.1), (2), (3), (4), (5)
6. AGE:
(1) Date	 (2)Pre-1914, (3)1914-1939 (4)After 1939
7. OFF-STREET PARKING:
(1) Rear - x	 = - sq.ft. =	 spaces
(2) Front_ x	 = - sq.ft. = - spaces
(3) Sides	 x - =	 sq.ft. = - spaces
8. OFF-STREET LCADING: ________________________
9.. RATEABLE VALUE: ____________________________
10. COMMENTS:	 -
2:
3:
4:
5:
6:
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QUESTIONNAIRE ON PLA}NING
I
THE PLA1NING AREA
1. Is the present land within the Planning Area, that is the City/Town
sufficient for the development schemes shown on the current plan
zones?	 Y LI NO [II
2. If the answer above is NO
Indicate how much extra land is or will be required for each of the following
zones by selecting the appropriate percentage of extra land with reference
to the date or dates given below. (Tick in the appropriate spaces thus V ).
100% Now 1975 1981 5O% Now 1975 1981 2 INow 1975 198]. Other Now 1975 198]. Othe:
I	 %	 Date
Iesident in].
Contmerc ial
ivic
ndustrial
ecreational
pen Spaces
titutiona].
oads
gricultural
if y
3. Has the PlanningAuthority any plans to acquire the land you have indicated
above?	 YES [_1 NO [_ j 	See below:
If the answer is YES:
Indicate what area in acres or percentage is to be acquired for each zone,
the date on which it is to be acquired and the method of acquisition, i.e.
whether ordinary purchase, compulsory acquisition and whether the land is
private or public:
—738—
2.
Date (Year)
example 1971f
Acres or
Percentage
500 acres
or
Ordinary Compulsory	 Private Public
Purchase Acquisition Land 	 Land
7 1
Residential
Commercial
Civic
I Industrial
Recreational
Open Space
Institutional
Roads
Agricultural
Other:
Specify
The Table below is intended to discover the following:
(a) The general development in each zone, whether planned or unplanned and
whether in accordance with or contrary to the present plan.
(b) What percentage of the general development in each zone, actual or
estimated is in accordance with the current plan.
(c) What percentage of development occurred before the current plan caine
into force.
(a) What percentage of the development will need demolition in order to
conform to the current plan.
(e) What percentage of the development wili require change in use to
conform to the current plan
(See next page)
Residential
-739-
3.
Complete the Table with reference to the (a), (b), (c), Cd), Ce),
as described above.
5. The numericals, 1, 2, 3, k, 5, 6, 7, 8, 9, 10, are used here to indicate
the degree of priority for each zone for the purposes (a) of necessary
further development and (b) acquisition of more land and 1 indicates the
highest degree of priority while 10 indicates the lowest degree of priority.
Complete the following table for this purpose.
(a)	 Priority	 (B)	 Priority
Residential____________ _____________ ______________ ____________________
Commercial	 -
Civic____________ _____________ ______________ ____________________
Industrial____________ _____________ ______________ ____________________
Recreational_____________ ______________ ____________________
Open Spaces	___________ _____________
Insti €utlional ___________ ____________ ______________ ___________________
Roads__________ ____________ _____________ __________________
Agricultural___________ ____________ ______________ ___________________
Dther: Specify
6. In Question 5 above you have indicated two priorities (a) further
development and (b) extra land needed.
The following may be some of the reasons why the sequence of priorities
was selected in the order you show, namely:
(i) Because the present development trends indicate that the present land
is likely to be exhausted in that order1
(ii) Because the government policy emphaEize the development of the zones
in that order.
(iii) Because the local planning authority prefers them in that order.
(iv) Because it is the order I would wish to see followed in the development
of this City/Town.
(v) Because the residents' needs demand this order.
(vi) Axiy other? Specify.
	 (See table over)
-740—
In order to connect the priorities with the above reasons complete
the table given below:
Ci)	 (ii)	 (iii)	 iv)	 Cv)	 (vi)
Residential	 (a)
(b) ______ ______ ________ _________ _______ _____________
Conunercia].	 (a)
(b) _____ ______ ________ ________ _______ ____________
Civic	 (a)
(b)
Industrial	 (a)
(b)
Recreational	 (a)
(b)
Open Spaces	 (a)
(b) ______ ______
Institutional	 (a)
(b) _____ ______ ________ ________ _______ ____________
Roads	 (a)
(b) _____ ______ ________ ________ _______ ____________
Agricultural	 (a)
(b)	 _____________
Other:	 (a)
Specify	 (b)
7	 The Table below is to show what part is played by each of the listed bodies
in the development of each of the zones shown below according to the current
plan. There are two columns below each body. The first column is to show
the present part played by that body and the second column is to show
whether that part is likely to increase, decrease or remain constant. With
regard to the first column simply give an estimate of percentage. In the
second column use letter M if you think the participation is likely to
increase in future, letter N where you think there will be a decrease arid
letter 0 where the situation is likely to remain the same.
Continued over ........
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6.
Who is responsible for discovering whether the Planning Authority is in
need of more land?
How does he formulate his advice to the Planning Authority (choose the
appropriate method below by a tick ( / )
(a) By holding discussions with his_colleagues and personnel
of the departments concerned. [
	 _______
(b) By carrying out a survey of the planning area 	 1
(c) Other methods: specify
10. What other preliminary work is done by the planning department
before the planning authority is asked to acquire more land?
11. Does the person in question (8)L Jor/and the planning
department[	 I suggest_possible_areas of land which may
be acquired?	 YES	 ] °	 I
12. If the answer to the preceding question (11) is !
What comes in order of priority for acquisition
(a) Public land J	 I
(b) Private Land
(c) Suitable land whether public or private (__]
[Place 1, 2, 3 where appropriate]
13. What final information and documents are placed before the local
authority before deciding to apply for extra land? (Tick the appropriate
ones on the list below and tick the relevant boxes as well).
(a) a reviewing written I	 ] oral I	 I statement by [J who
is the chief or	 planning officer of the Council
(b) Current Development Plan of the Area
(c) Statements of other expert planners: (specify here:)
(d) A land survey map of the area 1	 1
(e) Map of the land to be acquired TI
(1) Progress Reort (if not in (a)) of the schemes undertaken in
each zone on the Plan
_7Z3_
7.
g. Names and addresses of theowners of the land to be affected
and of occupiers therein.	 I
Ii. Names and addresse 	 d the types of acheme	 I of persons
who have expressed n erest in development if more land is obtained.
i. Any other: Specify:
1k.
	
	
Ia the same information and/or documents you have identified in
question 13 above sent to the Minister when he is requested to make
a decision_on the local authority's request for more land. ! 	 I
or NO J	 J	 If there is a variation list additional information
or documents below and if fewer documents or less information from
the above is required enlist the same below by referring to Question
13, e.g. (a), Cd) (h), etc.)
15.	 How does the local authority decide to apply for extra land
(choose the appropriate method below by ticking it.
(a) A resolution of full council after full discussion 1 1
(b) Adoption of the statement_from permanent official of the
planning department. I 1
	 ____
(c) The permanent planning personnel goes direct to the minister
(a) Other: specify
16. Choose the appropriate method by which the decision to acquire more
land is communicated to the minister:
(a) Letter from council to the minister withl_____	 without
the relevant documents.
(b) A copy of the resolution_of council accompanied I	 ]
not accompanied by L	 1	 the necessary documents
Cc) General minutes of the council are sent to the minister for
approval_and these may contain a resolution to acquire more
land. [_J
Cd) The council sends a delegation of its members I	 of
its permanent plaiming officers 	 [ to communicate the
decision to the minister verbally Li
Ce) Other method: specify
8.
27. Does the local authority makeany other representations to the
minister. YES [_ NO [7
If the answer is YES, choose the manner of communication
(a) oral ____	 (b) in writing L 11
(c) by council J	 J - " (d) by council's planning officers []
(e) by expert spokesman hired by the local authority and if 80 sp.cify
18. How long will the minister's decision normally take to come back to the
local authority: (choose the_appropriate time).__More than 5 years
5 years	 3 years	 J	 2 years 1 7	 2. year [I]
six months L 1 3 months [ ]	 one monthf	 j	 other
19. As far as you can remember when was the longest time: (state period
here	 ) and the shortest period
	
that the local
authority had to wait for the minister's decision?
Can you remember whether during that time there were any peculiar
circumstances why the decision had to wait so long: specify here:
Came so quickly: specify here:
20. Has there been any occasion when the local authority's_application
was rejected by the minister 	 Y [_7
	
NO [_J
21. How is the minister's decision communicated to the local authority
22. In the event of the minister rejecting the application what alternative
course or courses are open to the authority?
23. After the minister has approved the acquisition of more land how long
does the council take before implementing the decision.
2 years	 J	 1 year _____j six months ______ immediately [ I
other period	 depends on the urgency with which the land is
_____	
required
but in any case not later than 
I	
and not before the expiration of L7
years [
	
I	 months	 days 1	 1
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24. Once the decision to acquire land has been received from the minister
(choose the appropriato step(s))
(a) The council meets again to resolve the acquisition [_1
(b) The permanent planning official is directed to publish the
minister's decision in a newspaper L 1 gazetteon radiof	
]	
TV. [
25. Are the following people informed of the decision to acquire the land
in which they are interested
(a) owners 1	 1	 (b) tenants F 1 Cc) occupiers 1	 1
Cd) squatters	 (e) developers interested in the_development
of the land to be acquired f 7
any other ____	 specify:
26. The people specified in question 25 above are informed by (a) letters
to individuals ____ 	 (b) official publication in gazette____
newspaper	 ____	 (c) public statement in abaraza 	 ____
on the radio	 ] T.V.	 other	 speci y:
27. Which form of communication in question 26 do you personally regard
as most effective? Specify:
28. What reaction is often received from such people by the publication
or communication of the information to acquire their land for a public
purpose?
29. Has any of the reactions you have mentioned in question 28 above
ever caused the local authority 
J 7 the minister to [tick the
appropriate paragraph]
(a) Abandon the decision to acquire more land
(b) Review the decision without abandoning the principle to
acquire the land.
(c) Negotiate with the objectors
(d) Reduce the area to be acquired
(e) Take any other course: specify (Briefly explain the paragraphs
you have indicated:
-746-
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30. In the table below
Fill in numbers 1, 2, 3, k, 5, 6, 7, 8 to indicate the priority
of the lands which are easily acquired by compulsory acquisition
and (a), (b), (c), (d), (e), (f), (g), (h) to indicate which land
is more expensive by way of compensation. 1 would stand for the
easiest to acquire while 8 stands for the most difficult to acquire
and (a) would stand for the most expensive in compensation while
(h) stands for the least expensive.
Type of Land	 Ease I Cost
Unoccupied public land to be acquired by a public authority
Unoccupied public land to be acquired by a private developer
Occupied public land to be acquired by a public authority
Occupied public land to be acquired by a private developer
Unoccupied private land to be acquired by a public authority
Unoccupied private land to be acquired by a private developer
Occupied private land to be acquired by a public authority
Occupied private land to be acquired by a private developer
In this question assume that the lands are of the same nominal
value, in the same area and where occupied there are identical
numbers in each with identical property and that the acquirer
in each case wishes to develop a similar scheme.
31. When is the value of the land to be acquired assessed by the planning
authority [choose the right paragraph belowJ
(a) Before the decision to acquire it	 I
(b) After the decision to acquire it [_]
32. Who is responsible for the assessment of the value of the property
on behalf of the authority?
33. How does he reach his value figures:
34. Is his figure final I	 I	 verified by some other person I	 J
if so who I	 1	 Is he independent I
or an employee	 [j	 of the Authority?
35. When and how are the people affected informed of the value they are
to be paid in compensation?
1.1.
36. Are they asked to name their own value of what they think their
land and property are wh?	 !F.	 1	 NO
37. If the answer is YE3 in the preceding question choose the
appropriate paragraph below which follows after both the authority's
offer and the owner or occupier's own value are known:
(a) The two figures are compared by the authority Li
(b) The authority's offer prevails L1
Cc) The owner or occupiers' figure prevails []
Cd) There follows_negotiations between the parties for a compromise
figure
(e) If there is no agreement_after negotiations the authority's final.
offer must be accepted.	 I	 ____
(f) An independent valuer is_hired by both ____ parties, by
the owner or occupier [ ] by the authority 	 according
to the planning law
	 1 or some other body is as ed to
resolve the matter L ] ( specify here:
(g) If there is still no agreement the matter may be referred to court (_J
38. Does the fact that a party has objected to the amount of compensation
payable delay the procedure for acquiring his land
	 J or does
the authority proceed to abquire it in spite of the objiction
39. What changes would you like to see introduced about the law of acquisition and
compensation?
tO. On average, which of the following is usually paid to the owners and
occupiers affected by compulsory acquisition? [Tick the appropriate paragraph].
(a) The authority's original offer
(b) The owner or occupiers own estimated value I ]
(c) Compromise figure agreed between the parties J I
Cd) The value assessed by an independent person J I
(e) Other: specify:
ki. On average, the amount of compensation payable is (a) over the market
value of the property acquired [
	
(b) The market value I(c)	 of the market value
12.
1f2. On average, the following people represent or advise the parties in the
percentages of cases indicated below:
Authority	 Owners and Occupier
%age in which these appear % of eases in which
Permanent officials of authority
Government valuers
Independent valuers
Surveyors or Engineers
Chiefs of the Area concerned
Friends and relatives of
people affected
Representatives of the group
Others: specify
	
k3. Is there a provision with.n_the planning law for the_authority
	 the
Central Planning Board I 1	 the Government [ j
some other body: specify
	 to review thp_amount of compensation
payable in compulsory acquisition cases? YES J	 I	 I
If the answer is YES
How often is this done: every 	 [state the period] (
+4. When was the last occasion that a review of compensation cases was made?
State year here:	 1
k5. Which people are consulted in the review? [Tick the relevant people]
(a) Government experts ______ (b)local authority experts
	 I(c) planning departments
(i) Local[	 j(ii) national l___ (iii) foreign experts	 F	 1	 ____
(d) members of parliament 	 ministers	 Ce) local councillors rii
Cr) owners	 (g) occupiers	 (h) local associatioior clubs T
Ci) Surveyors and engineers in private practice 	 (j) developers	 I 1
Residential
Commercial
Civic
Industrial
Institutional
Roads
Agricultural
Parks (open spaces)
Other: Specify
In which of
these zones
would you
like to see
a change
from what
you have
indicated
is now
taking place.
QUESTIONNAIRE ON PLANNING
II
OWNERSHIP OF URBAN LAND
1. What percentage of the land in the cit y/town are owned
(a) publicly I	 j , ( b) privately I	 I
2. Would you like to see the public ownership of urban land_____
(a) abolishedi	 ] , (b) decreasedi
	
J , Cc) increased L	 J, or
Cd) would you like to see all the urban land vest in public
ownershipi____
Give reasons for the answer you have given:
3. Who carries out the bulk of development in the following zones,
the public through the government, parastatal bodies and local
authorities or the private sector of the community through
companies, firms, Go-operatives and individual proprietors?
(Tick the appropriate sectors of Ca) and (b))
(a)	 (b) ______________
public J private	 public Jprivate
State whether you agree or disagree with the following statements:
(Tick where you agree,/, and cross where you disagree.)
(a) In future residential_zones f I , commercial zones[ 1
industrial zonesL
	
J , institutional zones [_J ,
agricultural zones [
	
, will increasingly fall into private
hands for development.
-2-	
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.	 (b) All development schemes of whatever description in urban
areas should be undertaken by the government or public
authorities I
(c) Local authorities should undertake the responsibilities of
developing their urban areas!_III•
(d) Private ownership of land is incompatible with the development
of urban areas
(e) Private_ownership encourages private development of urban
areas F	 1.
(f) Private ownership of land encourages development of only those
areas in which private developers are expected to operatef__7.
(g) Public ownership of urban land ensures an orderly and planned
development whether the development is public or privatej_J.
(h) Public ownership of urban land discourages private development
even in those zones where private developers are expected to
operate!1•
(i) Ownership of land has no effect on how urban areas are developed
so long as there is sufficient policy and the other agencies
of developmentfl].
(j) If land is publicly_developed it should of necessity be
publicly owned I
(k) If land is privately_developed it should of necessity by
privately owned L
	 1
(1) The ability to develop the land should determine the ownership
of that land1 ____7.
Cm) Public land which is developed by private individuals or which
is capable of being so developed_should be owned by them!_I,
should be leased to them fortlyears, or as long as the _____development scheme in which they have vested interest_lasts{ J,II'.
5. As far as the leasing of public land in urban areas to private
ipdividuals is concerned the period_should be: []lOOO_years;
- JlOO years; L / 50 years; _]25 years 	 I	 ]for thelife of the tenantI7as long as his family lasts and is still
using the land_for}ie use for which it was grantedj 	 1from year
to year basisjlany other period, specifyf.
	
Or the length
of the lease should be determined by the use to which it is to be
putsor should be an indefinite period L_J
6.
7.
-3-.	
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Do you agree or disagree with the following statements (tick ./
where you agree and cross ( where you disagree):
(a) There should be no differences_between leases of public land
and leases of private land. [_I
(b) Conditions of tenure of public leases should_be different from
conditions of tenure of private leases. 1	 1
() I would like to see differences in the two kinds of leases in
the following respects: here state where you wish to see the
differences:
State whether the following problems are created either by private
development or public development of urban land. 	 Where they are
created by private development tick below the letter V; where by
public the letter F; and where neither the letter X; and where
byboth the letter B: 	 ____ ____ ____ ____
V	 P	 X	 B
(a) Speculation in land prices
(b) Delays in acquiring land for development
Cc) High compensation figures
Cd) Delays through elaborate public enquiries
(e) Siting development projects in unsuitable
areas.
(f) Political considerations overriding planning
needs
(g) Discouraging small developers
(h) Hindering the growth of the national economic
plan
(i) Lack of security for tenants
(j) Uncontrolled development
(k) Violating the planning code of the area
(1) Increases slum dwelling and shanty towns
Cm) Lacks adequate supervision of development
proj ects
(n) Is often oblivious to the needs of residents
(o) Discourages capital savings by small earners
(p) Ignores expert advice
(q) Is too costly to the nation as a whole
Cr) Any other, specify:
LI
LI
H
1
H
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QUTSTTONNAIRE ON HOUSiNG
[Al	 Fklicy arid Responsibility for Housing:
1.	 you agree (' or disagree (X) with the following staternent?
(a) The government's housing policy is designed to provide accrffno-
dation for all the people who dwell in the City/Town.
(b) The governent's housing policy is designed to provide acconino-
dation for people employed in governent and other public bodies
and Institutions.
(c) The government's housing policy is designed to provide houses
for those who can afford to pay for them.
Cd) The government's housing policy is designed to give guidelines
but does not specify who is to be accommodated and who is not
to be acconinodated.
(e) The government' s housing policy determines the number of houses
to be built but leaves the responsibility of constructing the
required houses to other bodies and persons.
(f) Any other aim of the policy; specify:
2. State, where possible (a) the number of houses in the Town/City belonging
to the specified bodies, (b) the number or percentage of the urban
population housed in that type of house and (c) the number or percentage
of the population which is eligible or entitled to be so housed but is
not and (d) which number or %age of these houses are standard and (e)
which are substandard.
BODY	 a	 b	 c	 d	 e
Government
Institutions
Private Sector
Any other; specify:
-753-
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3.	 Of the number or percentage you have specified in column (c) in
question 2 above as unaccomrnodated by the specified bodies,
indicate how they are presently acccmnodated.
ibie or % unacconimodated % in government 	 % in institutional	 % private
tied to	 anywhere	 accommodation	 accommodation
OTHER
Specify
Fimodation
i tu d. onal
2nnod at ion
ate
or
modation
if y:
Of the people accarniodated in the City/Town what percentage or number of
the type specified live in the acccrrunodation specified: (a) % or number
(b) % or number living in substandard and (c) % or number living in less
than substandard acccrnrnodation: (if you do not know the others fill in
those you know).
pa of people	 Government owned Institutional housing Privately owned	 Any other
housing quarters	 quarters	 housing quarters	 Specify
ninent employees	 (a)	 (a)	 (a)	 (a)
ally	 (b)	 (b)	 (b)	 (b)
	
(c)	 (c)	 (c)	 (c)
a working for	 (a)	 (a)	 (a)	 (a)
tutions generally	 (b)	 (b)	 (b)	 (b)
	
(c)	 (c)	 (c)	 (c)
te people not	 (a)	 (a)	 (a)	 (a)
yed in Government 	 (b)	 (b)	 (b)	 (b)
St I tu t ions	 (c)	 (c)	 (c)	 (c)
ally
nent employees	 (a)	 (a)	 (a)	 (a)
g 2,000 shs.	 (b)	 (b)	 (b)	 (b)
rith	 (c)	 (c)	 (c)	 Cc)
nent employees	 (a)	 (a)	 (a)	 (a)
	
g between 1,000 & (b) 	 (b)	 (b)	 (b)
shs. per month	 (c)	 (c)	 Cc)	 Cc)
nent employees	 (a)	 (a)	 (a)	 Ca)
g 500-1,000 shs.
	 (b)	 (b)	 (b)	 (b)
	
(c)	 Cc)	 Cc)	 Cc)
-3-
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I Government ownedType of people	 I housing quarters
Institutional housi
quarters
Privately owned
housing quarters
Any other:
Specify
(a)
(b)
(c)
(a)
(b)
(c)
(a)
(b)
(c)
(a)
(b)
(c)
(a)
(b)
(c)
(a)
(b)
(c)
(a)
(b)
(c)
(a)
(b)
(c)
(a)
(b)
(c)
(a)
(1')
(c)
(a)
(b)
(c)
(a)
(b)
(c)
(a)
(b)
(c)
(a)
(b)
()
(a)
(b)
(c)
(a)
(b)
(c)
ernment employees	 (a)
fling less than	 (b)
shs. per month
	
(c)
pie working for	 (a)
titutions earning 	 (b)
00 + shs.	 (c)
king in institutions (a)
fling 1,000-2,000	 (b)
• per month	 (c)
king in institutions (a)
fling between 500 -	 (b)
00 shs. per month	 (c)
king in institutions (a)
ning less than 500	 (b)
• a month	 (c)
vate individuals	 (a)
h incomes of 2,000	 (b)
+ per month
	 (c)
vate individuals 	 (a)
h incomes 1,000 -
	 (b)
00 per month	 (c)
vate individuals	 (a)
h incomes less than	 (b)
shs. per month	 (c)
(a)
(b)
- (c)
(a)
(b)
• (c)
(a)
(b)
(c)
(a)
(b)
• (c)
(a)
(b)
(c)
(a)
(b)
(c)
(a)
(b)
(c)
(a)
(b)
(c)
5.	 Specify how the following income groups are determined:
(a) Upper income group:
(b) Middle income group:
(c) Lower income group:
(d) Any other income group: specify:
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6.	 State the percentage of the following to the total population
of the City/Town and the percentage of each group which falls
into the percentage of each group which fall into the following
incane groups as specified in question 5 above.
%age of	 % which is	 % of middle	 % of lower	 other
TYPE OF PEOPLE	 City/Town's upper income income group income group type ofpopulation	 group	 income group
specify:
ernment employees i.e.
ernxnent inistries and
astatal bodies
pie working for Insti-
ions like Schools,
Ditals
-employed
e employed by private
and companies
s: specify if
possible
7.	 Is there a method by which the rmuiber of (a) accorruiodated [J
(b) unaccarnodated 0 people inthe city is determined?
YES j	 J	 NO L I
If the answer is YES:
Briefly state the person or persons responsible for the
exercise and the manner in which they do it and how frequently:
(c) Persons responsible:
(d) Method of assessment:
(e) How often:
LL
__j
EJ
houses
houses
houses
houses
houses
houses
-756-
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8. Under the previous Five Year Plan the forecast was (Tick Es!]
whichever applies and insert the number of houses forecast) that
(a) The government employees would need
(b) Workers in institutions would need
(c)	 Private persons would need
Cd)	 The populfttion would need
Ce)	 The City/Town would need
(f)	 Other, specify: would need
9. The forecast in question 8 was above what was needed in the following
sectors (insert (a) or Cc) or (f) in 8:- )
arid below what was needed
	
(insert (a) or Cc) or (f) in 8:- 	 )
whichever applies:
10. Of the forecast (insert the number which was to be constructed
The government or its_agencies 	 ____
were to construct I	 I for_its employees	 1 for institutions
1 1 for private persons I 1 for the whole population
I	 1 for the City/Town or F I other, specify - houses
11. Of the targets mentioned_institutions were to construct I 1 for
government employees I
	
I for their own_employees I
	
I for
private persons F	 I for Town/the City I	 I for the whole population
F	 I for other, specify:
12. Of the targets mentioned the private sector was to_construct 1 1
for government employees I I for institutions I I for private
persons c: for the City/Town I I for the whole population F1
other, specify:
13. Houses for Institutions Private City Fbpulation Other
Govern-	 persons
ment em-
of the Plan the
constructed
tutions constructed
vate sector constructed
specify; constructed
7 7
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14.	 The houses completed under the previous plan were disposed of as
follows:
employees	 workers	 individuals	 Any Other
umber number number number number number number numbe
sold	 let	 sold	 let	 sold	 let	 sold	 let
ernment constructed
Houses
titution's constructed
Houses:
vately constructed
Houses
other constructed,
Specify:
	15.	 The current Five Year Plan forecasts that the total number of houses
required for the nation will be EJ by the end of	 (year).
Of these:
(a) The City/Town will require 	 [] houses
(b) Government employees in the city will require [] houses
Cc)	 Institutional workers will require	 El houses
Cd)	 Private persons in the population will require D houses
	
16.	 Of the houses mentioned in the Current Plan
(a) The government intends to build 	 D
(b) The City/Town intends to build 	 El
(c) Institutions will build
Cd) Private sector will build	 0
	17.	 How does the government ensure that the targets for housing forecast in
the Current Plan will be reached [specify methodi
(a) Those to be constructed by government or its agencies:
(b) Those to be constructed by institutions
Cc)	 Those to be constructed by private firms and individuals.
-758-
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18.	 Which of the following do you agree with ( j ) or disagree with (X)
in riatior, to the num1r of hoijse forrcart in t1- c1irrrnt Jiv
fcir P1 iri?
(a)	 Excessive	 [I]
(b) Below the requirements of the population
(c) The right number	 []
Cd)	 Do not know
Ce)	 Any other; specify:
19.	 State whether you agree 	 ) or disagree CX) with the following as
factors likely to encourage the accoinrcdation of more people in urban
centres and state where there should be more, or less, of these
factors or whether they should be increased or decreased:
(Key: M more or increased, L less or decreased; and 0 makes no
difference) and insert the numbers 1, 2, 3, etc. to indicate the
highest and lowest priorities of these factors:
or X IN I L Il,2,or 3, etc.FACTOR
The standard of living of the whole nation
The standard of living of the urban population
The cost of living of the urban centres
The cost of living of the nation
The availability of urban land
The cost of urban land
The rate charges of urban land and property
The availability of amenities (electricity, water, roads,etc.
Taxes imposed on urban dwellers
Establishing industries in or near urban centres
Establishing industries in rural areas
Migration of urban dwellers to rural areas
Migration of rural dwellers to urban centres
Existence of co-operatives
Existence of mortgage and money lenders' firms[Building Soc.]
Protective measures for local investors
Protective measures for foreign investors
Protective measures for housing developers
Control of rent
Government obligation to house its employees
Institutions' obligation to house employees
Employers' obligation to house employees
Local authorities to house their population
The Government responsibility to accommodate everyone
Encouraging individuals to build their own houses
Encouraging banks to lend money to buyers and builders
Establishing educational institutions in the building trade
Any other; specify
p.	
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20. It is assumed that the following measures are necessary to encourage
the building of houses and the availability of accanjiodation. State
below each measure suggested whether you agree (\/) or disagree (X)
and indicate which authority or body (Government, Local Authority,
Central Planning Board, local Planning Committee or any other; specify,
which undertakes that measure and insert letter S, if the measure is
successful or letter M if the measure is rrderate1y successful and
letter F if the measure is not successful and where possible give what
you consider the reason for this success or failure. (E.g. : The
census of the urban population is periodically carried out. / The
Government, M, because of the temporary nature of the residents)
(a) Careful selection of people to be in charge of the
housing policy:	 LI
(b) Control of the people responsible for house construction: 	 LI
(c) Control of the officials responsible for allocating houses
available for accorrdation: 	 LI
(d) Appoin-tnent of housing inspectors 	 LI
(e) Initiating self-help housing experientaI schemes:	 LI
(f) Encouraging banks to lend building
money	 LI LI
house purchase money	 LI LI
subsidising rent 	 LI	 LI
to government employees	 LI	 LI
institutional workers 	 LI Li
private persons
(Tick (v') in the appropriate boxes)
(g) Encouraging Building Societies to lend building
money	 El	 LI
house purchase money	 LI	 LI
subsidising rent
	 LI LI
to government employees	 LI	 LI
institutional workers	 LI LI
private persons	 LI LI
(Tick (\/) in the appropriate boxes)
(h) Gives capital loans or Grants to:
Loans
Banks	 LI
Building Societies 	 LI
Co-operatives	 LI
Individuals	 El
For the purposes of buying LI
Investing	 LI
Lending	 0
Building	 LI
Residential houses:	 LI
(Tick (/) in the appropriate boxes)
Grants
LI
LI
LI
El
Li
0
0
Li
El
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(i) Engages experts to assist its own house construction agencies 	 LI
Institutional agencies	 LI
Private builders	 LI
(j) Reduction of housebuilding costs by
Controlling the cost of land
Of building materials	 LI
(k) Controlled Rents to be charged for accommodation Li
Specify:
(1) Reduced/increased rate charges El
Elaborate
(m) Fair-measures to control relationship between Landlords and
tenants El
Specify LI
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QSTIONNAIEES ON HOUSING
(B) FINMCE
(I) GOVERNMENT HOUSES (Let or to be let to Government
employees) sometimes )iown as HOUSES IN THE GOVERNMENT
POOL.
1. Which of the folling sources contribute to the construction or
otherwise provide houses (e.g. purchase) in the Government Pool.
(Tick (/) the relevant sources and in each case estimate the
percentage of the uney of each source contributes to the total
requirements. (I) refers to the previous Five Year Plan and II
refers to the Current Plan.)
SOURCE
(a) Government direct grant from the Treasury
(b) Government direct grant from any other source,
specify:
Tick(	 Percentage
I % II
( ) Government loans to the public institutions
responsible for providing Government houses:
specify the institutions:
	
S.t	 't	 'W1	 :
(d) The National Housing Corporation generally and
from
1) its capital
ii) its profits
iii) borrowing
iv) any other: specify
	
- ..-_a-r,,t .1Y rt2.trtZS ra/',-r'	 -. - -'----s •- I -	 -.	 t	 -	 54w_i
(e) Investments of national firms, building soc.eties,
and individuals into Government houses; specify;
(f) Foreign governments financial aid direct
i) to Government
ii) to public bodies responsible for
constriicting and providing
Government houses
	
4* li	 'SSM •taSr"*4	 WWV 'VYflSS*. i 5 it *,ne	 S	 - 4t. 2.t*,i,.S_&
(g) Loans by foreign foundations and firms to
i) Government
ii) To public bodies responsible for
constructing and providing
Government houses
-	 Cs.	 _:i .	 I -	 .1...	 - -	 S	 .__s_ .....A
(h) Local authorities T
 locally raised revenue
i) specifically earmarked for providing
Government houses
ii) invested in Government houses.
Li %
I J%
LIJ%
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2.
3.
-2-
Of the total amount of money required for providing Government
houses in the previous Five Year Plan.
a) What percentage was raised locally by the government?
b) What percentage was raised locally by the institutions
responsible for providing Government Houses?
In the current Five Year Plan what percentage of money required
for Government houses is expected to be raised locally?
State percentage
Enumerate the sources where the money is expected to come from
and if possible the estimated amount or percentages:-
L• Put in order of preference (i.e. l,2,3, etc) of the source
which has provided the most money for providing Government
houses:
(a) Government
(b) Banks
(c) Building Societies
Cd) Individual Investors
Ce) Foreign Governments
(f) Foreign Institutions
(g) Local Institutions (e.g. Co-operatives)
(h) Local bodies (e.g. hospitals, schools)
(i) My other, specify:
EJ
LJ
LTTI
EE1
LJ
[1
LJ
E	 1
5. Enumerate foreign governments, foundations and firms or individuals
who have provided moneys for the construction or provision of
Government houses and where possible give or estimate the amount
or percentage involved in each case.
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6. State whether you agree or disagree with the following
statements: (J or X)
(a) The houses in the Government 'Pool' should
be maintained but any further constructed
houses should be sold to the general public.
(b) The Government must continue to be responsible
for accomiiodating its employees.
(c) The policy of accommodating its em ployees by
the Coverrment encourages
discourages
does not have any effect on owner
occupier houses
likely to be produced in future.
(d) Government rented accommodation should continue
to be
on a subsidised basis
on a corrirrrcial basis.
i) because this will encourage Government employees
to build or purchase their own houses
ii) encourage prospective employees of the Government
to apply for jobs.
Li
Li
I	 I
1	 1
ii
F	 •J
1	 1
Ti
iii)introduce competition in the housing trade and thus ____
encourage the availability of more accommodation. [_]
iv) kiy other, specify;
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(L)
(	 PRIVA11 IlO1[N
7. State in nmbers or percentages (actual or estimated)
of each of the income groups which (a) build, (b) purchase
and (c) take leases of, houses in (i) standard housing,
(ii) sub-standard. housing (iii) less than sub-standard
housing of the urban centres and in each case state whether
the rroney used comes mainly from loans (x) or own savings (y).
	
(a) Building	 (i) (x)'
Upper Income
Middle Incon
Lower Income
My other:
	
Specify:	 __________
)	 (ii)	 (x).	 (y) 1 (iii)	 (x)	 (y)
(b) Purchase
I.
Upper Income
Middle Incorn
Lower Income
Any other
Specify
(i)I (x)	 (v) (il)1
	
(x)j (y)I (iii)	 (x)j	 (y).
)	 (iii)t	 (x)I	 (v)(c) Taking Lease	 (i) (x)	 (y) (ii)	 (x)
Upper Income
Middle Income
Lower Income
Any other
Specify:
Total Artount Loan:
Government:
Government Finance Bodies
Building Societies:
Banks:
Foreign Investors:
Local Authorities:
Co-operatives:
Any other, specify:
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-
S. In case of loans for housing purposes what percentages, if any,
of the n'üney required is provided by the follcing sources.
&oup
Upper Incorr
Middle Income
Lower Incorre
Any Other
Specify:
Govtt Institutional Building	 Other:
ersonal Loan	 Loan	 Society Banks Specify
9. In the last/current Five Year Plan, what arrount of money did the
follaiing give in loans for housing purposes corrpared to the total
given by all of them (state the anount or percentage). First, state
the:
10. What securities are required by
(a) Building Societies
(b) bney Lenders: Specify:
Cc) Banks: Specify:
(d) Government:
(e) Government Institutions: Specify:
(f) Any other: Specify.
for lending money for housing proj ects?
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11. What rate of interest per annimi is asked by:
a) Government
b) Banks
c) Building Societies
d) Money Lenders
e) Government Institutions
Any other
LIJ
Li
E1J
LIITIJ
12. What is the usual period given by each of the bodies nentioned in
Question II in which the loan is to be repaid (state each and the
period it gives)
13. Fki are the prospective builders, or buyers of houses infonred
of the credit facilities available in the country?
a) by Government
b) Building Societies
c) other; specify
14. WIut criteria do the lending bodies consider in deciding the
applicaLions made to them?
15. State whether you agree (/ or disagree with the following:
a) The rate of interest charged by the lending bodies
is determined by the parties. 	 ____
b) The interest is determined by the market conditions 	 I
c) There is a specific law which provides for interest _____
to be charged; specify: 	 1	 ]
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16.
-7-
In obtdning lon which of the following tend tn get priority
(Insert 1,2,3, etc in order of priority).
a) Upper Income group
b) Middle Income Group
c) Lower Income Group
d) Government Employees
e) Self-employed persons
f) Established businessmen
g) Potential Businessmen
h) Permanent employees of government
1) Permanent employees of well established bodies
j) Residents of the area concerned generally:
[1
1-J
L
Li
c-i
Li
I	 Ii
E	 I
rii
17. Jhich groups of people tend to get the largest single sums of
meney loaned? (state the groups in order of priority and state
what you consider to be large sums)
18. Which of the groups tend to get longer periods in which to repay?
19. Which periods are usually al1ed for repament2
20. Is the financial ability of the applicant considered in:
a) fixing the period in which he will pay back 	 L J
b) the amount of loan	 E i
c) the rate of intere't TTI] and security to be given	 F I
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